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mployment Opportunity Commission v. Clougherty Packing, LLC et al

UNITED STATES DISTRICT COURT
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l. INTRODUCTION

Plaintiff U.S. Equal Employment Oppartity Commission (the “EEOC” or

“Commission”) and Defendant Clougheacking, LLC d/b/a Farmer John
(hereinafter “Defendant”) hereby stipudaind agree to entry of this Consent
Decree to resolve hCommission’s Complaint, fdeunder Title VII of the Civil
Rights Act of 1964, as amended, 42 U.S.C. § 2@06eg. (“Title VII"). The
EEOC alleges Defendant engaged irawill employment practices by subjecti
Charging Parties and other similarly situattedividuals (hereinafter “Claimants”
to a sexually hostile work environmentviolation of §703(a) of Title VII, 42
U.S.C. § 2000e-2(a).
.  PURPOSESAND SCOPEOF THE CONSENT DECREE

In the interest of resolving thimatter, the Commsson and Defendant
(hereinafter “the Parties”) have agrehdt this action should be finally settled b
entry of this Consent Decree (“Decree™his Decree shall be binding on and
enforceable against Defendant and itsceffs, directors, agents, successors an
assigns. The scope of this Decreedmpany-wide unless otherwise noted.

Nothing in this Agreement shall be desaior can be used as an admission by

Defendant that any unlawful employmenagtices in fact occurred. The Parties$

have entered into this Decree for the following purposes:

A. To provide appropriate nm@tary and injunctive relief;

B. To ensure that Defendant’s emyainent practices comply with Title

VII;

C. To ensure a work eneinment free from sex harassment;

D. To ensure training for Defend&tmanagers, supervisors, human
resource, and other employees with ex$jio their obligations and rights under
Title VII;

E. Toreview and update Defemds procedures for handling
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harassment complaints;

F. To provide an appropriate anifeetive mechanism for receiving and

handling discrimination, and harassrmeomplaints in the workplace; and

G. To avoid the time, expense damncertainty of further litigation.
lll. RELEASE OF CLAIMS

A. The Parties agree that this Decceenpletely and finally resolves al
claims made in the EEOC’s Complainedl in this action in the United States
District Court, Central District of California, caption&dS. Equal Employment
Opportunity Commission vs.Clougherty Packing LLC; Case No. 2:17-cv-07221-
AS (hereatfter “Action”). The Decreesal completely and finally resolves all
claims made in, and arising out of&fge Nos. 480-2010-00283, 480-2010-000
and 480-2012-02916.

B.  Nothing in this Decree shall m®nstrued to pregtle the EEOC from
bringing suit to enforce this Decree iretbvent that Defendant fails to comply
with the terms of this Decree.

C. Nothing in this Decree slh&e construed to limit or reduce
Defendant’s obligation to comply fullyith Title VII or any other federal
employment statute.

D.  This Decree in no way affects the EEOC'’s right to bring, process
investigate or litigate other charges thety be in existence or may later arise
against Defendant other than ttlaims brought in this Action.

IV. JURISDICTION

A. The Court has jurisdiction overdlparties and the subject matter of
this Action. The Complaint asserts claims that, if proven, would authorize th
Court to grant the relief set forth in this Decree.

B. The terms and provisions of this Deerare fair, reasonable, and ju

C. ThisDecreeconformsto the Federal Rules Civil Procedure and

79,
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Title VII, and does not degate the rights or privileges of any person.

D.  Entry of this Decree will furthehe objectives of Title VII and will b
in the best interest of the Parties.

E.  The Court shall retain jurisdiota over this Action for the duration @
the Decree for the purposes of enteringadlers, judgments, and decrees that |
be necessary to fully impleant the relief provided herein.

V. EFFECTIVE DATE AND DURATION OF DECREE

A.  The provisions and agreementmtained herein are effective
immediately on the date which this Deeris entered by the Court (“Effective
Date”).

B.  Except as otherwise provided harghis Decree shall remain in
effect for two (2) years after the Eftae Date, provided Defelant substantially
complies with the terms of this De&. In the event Defendant does not
substantially comply with the terms thfis Decree, the Court may order any
extension of the duration of this Decmeecessary to effectuate the Decree’s
purposes.

VI. COMPLIANCE AND DISPUTE RESOLUTION

A. If the Commission has reason tdibee that Defendant has in any
way failed to comply withany provision of this Bcree, the Commission may
bring a motion action before this Courtdnforce the Decree. Before filing suc
motion, however, the Commission shaltihoDefendant of the nature of the
dispute. This notice shall specify tparticular provision(s) with which the
Commission believes Defendant has failed to comply and be served via ove
delivery on Defendant and its counsel. s@ht a showing that the delay will cau
irreparable harm, Deffelant shall have twenty (20) business days from the da
receipt of the notice (“Dispute Resoluti®eriod”) to attempt to compliance.

B. The Parties agree to cooperatthveach other and use their best
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efforts to resolve any dispute raised by the EEOC.

C.  Where there is a showing tleabispute Resolution Period will caug
irreparable harm, the Commission may inaiagely initiate an enforcement actig
in this Court, seeking all available religicluding an extension of the duration (
the Decree. The notice Refendant must specify tliacts which the Commissio
claims establishes a showing and providieast five (5) business days’ notice &
opportunity to cure. Where there is such showing, the Commission may initi
an enforcement action after the expoa of the Dispute Resolution Period.

VII. MODIFICATION AND SEVERABILITY

A.  This Decree constitutes the complatelerstanding of the Parties w
respect to the matters contained her®in. waiver, modification or amendment
any provision of this Decree will béfective unless made in writing and signed
an authorized representative of each Party.

B. If one or more provisions of this Decree are rendered unlawful ot
unenforceable, the parties shall mai®d faith efforts to agree upon the
appropriate amendments to this Decregeseary to effectuates purposes. If the

Parties are unable to reach an agreement, the Court shall order the appropri

alternative provisions necessary to effet#uthe purposes of the Decree. Should

one or more provisions of this Decilee deemed unlawfugll other provisions
shall remain in full force and effect.
VIlIl. MONETARY RELIEF

A. In settlement of this Action, Dendant shall pay a total of One
Hundred Thousand Dollars ($100,000.00otal Settlement Amount”) in
monetary relief. Allocation of the Ninetyrhousand Dollars ($90,000.00)
remaining settlement amount to be pai@ézh Claimant shidbe at the sole
discretion of the EEOC.

! Of the $100,000 Total Settlement Amount, Defariddnall allot up to $10,000 to provi
additional training.
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B. The EEOC shall provide Defendantsunsel with a Distribution Lis
containing the name, address, and the amount of money to be distributed to
Claimant. Within ten (10) business dafghe delivery of the Distribution List,

Defendant shall send a chewia certified mail, returmeceipt requested, a check

to each of the Claimants in the amouthesignated by the EEOMefendant may
use a third party administrator, suchSasipluris, to make such payments on its
behalf.

C. If any of the checks are returnemiDefendant as undeliverable,
Defendant shall immediately notify the BE and cooperateitlh the EEOC to
make sure the checks are reissuetthéoClaimants as soon as possible.

D. The EEOC has designated the momelse paid to the Claimants as
non-wage compensation undétle VII and no tax withhaling shall be made.
Defendant or its Claims Administratehall prepare and distribute 1099 tax
reporting forms to each Claimant, anékimake appropriate reports to the
Internal Revenue Service and other tathatities. Defendarghall be solely
responsible for any costs associated with the issuance and distribution of a ]
tax reporting form to the Claimants. ahants shall be solely responsible for
taxes payable, if any, on their resipee portion of settlement proceeds.

E.  Within five (5) business days thfe issuance of each settlement ch
and any 1099 form, Defelant or its Claims Adminisdtor shall provide a copy o
each check and related correspondendkddregional Attorney, Anna Y. Park,
U.S. Equal Employment Opportunity Conssion, 255 East Temple Street, 4th
Floor, Los Angeles, CA 90012.

F. If for any reason any portion tife Total Settlement Amount canno
be distributed to a Claimant as desiguobby the EEOC, the EEC shall designats
the residual to go to a non-profit charityhich supports the work of educating

women particularly in vulmable communities, to receivhe residual amount lef

each
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in the Settlement Fund.
IX. GENERAL INJUNCTIVE RELIEF

A. Non-DiscriminationrandNon-Retaliation

1 Non-Discrimination
Defendant, its directors, officeragents, management (including all
supervisory employees), successors, assigmd all those in active concert or
participation with them, or any oféim, shall be enjoined from engaging in
employment practices in violation oftle VII. Such employment practices
include:

(@) discriminating against persons in violation of Title VII, including
sexual harassment;

(b) engaging in or becoming a party to any action, policy, or practice
discriminates against any employeevialation of Title VII, including
sexual harassment; or

(c) creating, facilitating, or permitting a hostile work environment in
violation of Title VII, including on the basis of sex.

2. Non-Retaliation
Defendant, its directors, officeragents, management (including all
supervisory employees), successors, assigmd all those in active concert or
participation with them, or any oféim, shall be enjoined from engaging in,
implementing, or permitting any action, policy, or practice that retaliates agai
any current or former emploger applicant because hesbre has in the past or
during the term of this Decree:

(1) opposed any practice that hesbe believed to be discriminatory,
harassing, or retaliatory;

(2) filed a charge with the EEOC alleging such a practice;

(3) testified or participated in amganner in any investigation (includin

that
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any internal investigation underek by Defendant), proceeding in
connection with this case and/ofating to any claim of a Title VII
violation;

(4) was identified as a possible vatgs or Claimant in this Action;

(5) asserted any rightsder this Decree; or

(6) sought and/or received any rélreaccordance with this Decree.

B.  PoliciesConcerningDiscrimination, Harassment, and Retaliation

1. Within thirty (30) days after hEffective Date, Diendant shall draft

or review and then revise its poés and procedures on discrimination,

harassment, and retaliation (“fiq@olicy”) as desabed below.
2. The final policy shall include:
(a) aclear explanation of proltiéd conduct in violation of Title
VI, including on the basis of sex, including examples;

(b) acomplete copy of the finmiternal complaint procedure as
described below in sub-section C.

3. The final policy shall also inatle assurance that Defendant shall:

(@) hold all employees, includimganagement, supervisory, lead
and human resources employees, accolsmtabengaging in conduct prohibited
under Title VII or this Decree; and

(b) hold all management, sup&ary, and human resources
employees accountable for failingtake appropriataction to address
discrimination, harassemt, or retaliation.

(c) notify the Teamsters and Ld&&0 that leads will be held
accountable for complying with the finablicy, reporting any violations known t
them to Human Resources and not retiaigpagainst any employee who uses th
internal complaint procedure, assistghe investigation of a complaint, or

otherwise assists in a complaint.
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C. ComplaintProcedure
1. Within thirty (30) days after hEffective Date, Diendant shall draft

or review and revise its complaiprocedure as described below.

2. The internal complaint pcedure shall clearly state that:

(@) an employee who believdsat he or she has suffered
discrimination, harassmery retaliation may file amternal complaint using
Defendant’s internal complaint procedungy file an external complaint to any
appropriate person or agency, and/oyrila an external complaint with
Smithfield Foods, Inc.;

(b) an employee may initiate arténnal complaint verbally or in
writing to any appropriate person, aheat no special form is required;

(c) Defendant shall not toleratetaliation against any employee
use of the internal complaint procedureaay external complaint procedure, for
assisting in the investigation of a cdaipt or for otherwise assisting in a
complaint;

(d) theinternal complaint prodare does not replace the right of
any employee to file a charge or complaf discrimination, harassment, or
retaliation under any ailable municipal, state, or @eral law, and will provide th
contact information for the EEOC andist and local Fair Employment Practice
(FEP) agencies; and

(e) if an allegation of discrimation or retaliation against any
employee is substantiated, then suahduict will result in appropriate discipline

up to and including discharge.

3. The internal complaint procedure shall ensure that Defendant wi|l:

(@) maintain the confidentiality ahe complaint, complainant ang
investigation to the fullest extent possible;

(b) take every reasonable step to promptly resolve complaints

for
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(c) promptly commence a thorougivestigation that shall be
conducted by Smithfield Foods, Inc. amda person trained to conduct such
investigations who is not connected with the complaint;

(d) interview all relevant witnessgincluding the complainant, ar
review all relevant documents;

(e) ensure the proper scope favestigating complaints and/or
allegations of discriminatiomarassment, or retaliation;

(f)  provide opportunity for the conlguinant to respond to tentativ,
findings, except in those circumstancesvimch it is necessary to take immediat
action;

(g) communicate with the complainant in writing regarding the
status of the complaint, investigationsués of the investigation and any remed
action taken; and

(n)  track investigations and maintain written records of all
investigatory steps, any findings anclusions of the investigation and any
remedial actions taken.

4, The internal complaint procedushall also provide an appeal
procedure to an appropriate Defendaptesentative, should the complainant b

dissatisfied with the results of an internal investigation.

5. The internal complaint procece shall NOT require that the
complainant:
(a) confront his or her harasser;
(b) file an internal complaint instead or in addition to an extern

complaint; or
(c) initiate the complaint process only by submitting a written
complaint.

6. Defendant shall confidentially follaup with every complainant thrg
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months, six months, and twelve montheafinal resolution of the complaint to
inquire whether the complant believes that he orelmas been further harasse
and/or retaliated against, and, if necessary, Defendant shall investigate any

allegations of retaliation.

7. Defendant shall establish a tokér complaint hotline (“hotlines”) and

disseminate the information regarding thélihe to all of Defendant’s employee
Defendant shall inform amployees that a complaicéin be lodged at any time
with the toll-free complaint hotline. The thae shall provide instructions about
making a complaint in both English and Spaniéll calls to the hotline shall be
tracked by Defendant during the term of the Decree. Defendant shall also
publicize the EEOC’s general tdliee number of (800) 669-4000.

8. Defendant shall track all complésrfiled under the revised internal

complaint procedures and retain recamgarding investigation and resolution gf

all such complaints, including but not linitéo those complaints made through

hotline.

d

UJ

the

9. Defendant shall designaenithfield Foods Inc. to assist Defendant in

receiving complaints of sexual harassment and/or retaliation; to assist in

investigations regarding complaints oksal harassment and/or retaliation; and to

evaluate sexual harassment and/or retahagsues in different departments.
D.  Finalizing and Distribution dfinal Policy and Complaint Procedurs
1. Within thirty (30) days aftehe Effective DateDefendant shall

provide the Commission with a copytbie above descrilefinal policies,

including the revised internal complapriocedure described above in sub-secti
C.

2. Upon receipt, the EEOC shall hatety (30) days to review and/or
comment on the revised policies, incluglithe revised internal complaint

procedures described abawesub-section C.
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3. If the EEOC does not provide commewithin thirty (30) days of
receiving the revised policieBefendant shall distributiae final policies in both
English and Spanish, including the revisetrnal complaint procedure describg
above in sub-section F, to all employdas|uding management, supervisory, le
and human resources employees. Déd#at shall have each employee who
receives a copy of the final policies sigifiorm acknowledging receipt.

4. Throughout the term of this Deee, Defendant shall post the final
policies, including the revised internalroplaint procedures described above in
sub-section C, in a cleanysible location frequented by employees. Such pos
shall be in both English and Spanish.

E. Training

1. All non-management employeesblioe required to attend a live
training program of at least one hougaeding discrimination, harassment, and
retaliation. The training under this sea shall include a review of EEO Law;
every employee’s rights and responsibiitiender Title VIl and this decree; and
Defendant’s final policiesral procedures for reporting and handling complaint
harassment, discriminatioand retaliation. Examples shall be given of the
prohibited conduct to ensutmderstanding by the employees. All trainings shj
be designed to effectivetgach adult learners agtall be conducted in both
English and Spanish.

The training stated in subsection Eshall be mandatory and shall occur
once every year for the term of thig@ee for non-management employees. T
first training shall occur within terl(Q) days after EEOC’s comments on the
training curriculum, as described in sudegon 10 below, or after sixty (60) dayj
from the Effective Date, whichever igéa. Any non-management employee w
fails to attend any scheduled training shaltrained within (30) days of the live

training set forth above.
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2. All managerial and supervisoemployees, including any employee

who is in a position to receive compltsrof discrimination, harassment, and
retaliation, shall be required to attend a live Management Training at least tw
hours once every year for the term of thiscree. The first Management Trainif
shall begin within ten (10) days aftthe EEOC’s comments on the training
curriculum, as described in sub-sectionb&low, or after sixty (60) days from th
Effective Date, whichevas later and shall be oapleted by all management
within sixty (60) days. Any manageriahd supervisory employee who fails to
attend any scheduled Management Training shall be trained within (30) days
live training set forth above.

All Management Training shall inatle a review of EEO law; every
employee’s rights and responsibilities undigle VII; Defendart’s final policies
and procedures for reporting anchdang complaints of harassment,
discrimination, and retaliation; how to pemy handle and investigate complain
of discrimination, harassmeand retaliation in a fasnd neutral manner; how to
take preventive and corrective measwagainst discrimination, harassment, ang
retaliation; and how to recognize astp discriminationharassment, and
retaliation.

3. All Human Resources employeeslsheceive at least three hours o
advanced Human Resources TrainifiglR Training”) on investigating
complaints of discrimination, harassmeantd retaliation; howo take preventativé
and corrective measures against discritnoma harassment, and retaliation; how

recognize and stop harassmelscrimination, and retalin; and how to monito

its responsiblities of human resources perel. The HR Marger shall attend the

EEOC'’s Training for New Investigatons Washington D.C. This HR Training
shall be provided to Smithfield by th#R Manager after attending the EEOC'’s
training and/or through an outsideogider approved by the EEOC. This HR

5 of the
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Training shall also include revieand feedback on the Human Resources

employee’s response to actual complaieteived during the term of the Decreeg.

The HR Training shall occur within fiftegd5) days after EEOC’s comments ol
the training curriculum, as describeddwe, or after sixty (60) days from the
Effective Date, whichever iater, and once every yearrfine term of the Decree

Within thirty (30) days of the date bire, for the remainder of the term of
this Decree, every new employee;lirding non-managerial, managerial,
supervisory, lead, and human resouE®ployees, shall receive the appropriats
training described above.

Within thirty (30) days of the dat& promotion, for the remainder of the
term of this Decree, every empkw/ promoted from a staff position to a
managerial, supervisory, lead or human resources position shall receive the
described Managemeat HR Training.

Any employee required to attend anyniag under this Decree shall verif]
in writing his or her attendance at each training.

Within thirty (30) days after theftéctive Date, Defendd shall submit to
the EEOC a description of the trainings to be provided and an outline of the
curriculum developed for the trainees.

Upon receipt, the EEOC may providemments within thirty (30) days
regarding any necesyaevisions to the training.

Defendant shall give the EEOC a nmimim of twenty (20) business days
advance written notice of the date, tiarad location of each training provided
pursuant to this Decree. An EEOC reprative may attend any such training,
the sole discretion of the EEOC.

X. RECORD-KEEPING
Defendant shall work with Smithfield Foods Inc. to establish a record-

keeping procedure that provides for t®eamtralized tracking of discrimination,

U
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harassment and retaliation complaintd #me monitoring of such complaints to
prevent retaliation. The recorttsbe maintained shall include:

A. all documents gended in connection with any complaint, includin
documents relating to all investigationsresolutions of any complaints and the
identities of all witnesses identified by tbemplainant and/or through Defendar
investigation;

B. all forms acknowledging employeas'ceipt of Defendant’s revised
anti-discrimination, anti-harassnteand anti-retali&on policy; and

C. all documents verifying the oatance of all training sessions and
names and positions of all attendees fahesession as required under this Deg

D. all documents generated in cection with Defendant’s confidentia
follow-up inquiries into whether any complainant believes he or she has bee
retaliated against; and

E. Defendant shall make the aforemtioned records available to the
EEOC within ten (10) business dagdowing a written request by the EEOC.
Xl. REPORTING

In addition to the notice and repoginequirements aboy®efendant shall
provide the following reports to tHEEOC in writing, by mail or e-mail:

A.  Within ninety (90) days aftdhe Effective DateDefendant shall
submit to the EEOC anitial report containing:

1. a copy of the final anti-digenination, anti-harassment and
anti-retaliation policies, includintihe final complaint procedures;

2. a summary of the procedsrand record-keeping methods
developed with Smithfield Foods Incrfoentralized tracking of discrimination,
harassment and retaliation complaintd #me monitoring of such complaints;

3. a copy of all prior (since daary 2, 2017) sexual harassment

g

it’s
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and retaliation complaints made, investigated or resolved, including the names of
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the complainants; the nature of the complahe names of the alleged perpetrators

of discrimination, harassment or retaloatj the dates of thalleged harassment or

retaliation; a brief summary of how eaobmplaint was resolved; and the identity

of each of Defendant employsg(ho investigated or selved each complaint a
the identity and most recent contact mf@tion for each witness identified by th
complainant and/or investigation;

4. a statement confirming that the required notices pertaining
this Decree and the final revised aghigcrimination, anti-harassment and anti-
retaliation policy have been posted; and

5. a statement confirming all training has been completed.

B. Defendant shall also providlee following reports annually
throughout the term of this Decree:

1. complete attendance lists fl training sessions required
under this Decree that took place during the previous 12 months; and

2. a description of all disenination, harassmeémand retaliation
complaints made, investigated or resoliethe previous 12 months, including t
names of the complainants; the naturéhef complaint; the names of the allegeq
perpetrators of discrimination, harassmentetaliation; the dates of the alleged
harassment or retaliation; a brief summafyow each complaint was resolved,;
and the identity of each of Defendant eayde(s) who investigated or resolved
each complaint and the identity and m@stent contact information for each
witness identified by the compieant and/or investigation.

C. Arreport detailing any planned charde the policies, procedures g
record-keeping methods for complaintsleatst thirty (30) days prior to
implementing such changes.

Xll. EEOC’'S REQUEST FOR ADDITIONAL INFORMATION
Within thirty (30) days of Defendd’'s report, the EEOC may request in
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writing for additional information and/atocuments, and/or for Defendant’s
employees to be made available. Witthirty (30) days of such request,
Defendant is to make this informai and/or documents, and/or make these
individuals available to the EEOC.
Xlll. COSTS OF ADMINISTRATI ON AND IMPLEM ENTATION OF

CONSENT DECREE

Defendant shall bear all costs agated with its administration and
implementation of its obligations under this Decree.
XIV. COSTS AND ATTORNEYS’ FEES

Each Party shall bear its ownats of suit and attorneys’ fees.
XV. MISCELLANEOUS PROVISIONS

A.  During the term of this DecreBefendant shall provide any potentigl
successor-in-interest with a copy of thisdbee within a reasohke time of not less
than thirty (30) days prior to the esution of any agreement for acquisition or
assumption of control of any or all of f2adant’s facilities, oany other material
change in corporate structure, and skiatiultaneously inform the EEOC of same.

B.  During the term of this DecreBgefendant and its successors shall
ensure that each of its directorffjaers, human resource personnel, managers
supervisors, andng employee who is in a positiéo receive complaints of
discrimination, harassmentar etaliation is aware of any term(s) of this Decrge
which may be related tiois/her job duties.

C. Unless otherwise stated, all notices, reports and correspondencs

A} %4

required under this Decraball be delivered to the attention of the Regional
Attorney, Anna Y. Park, U.S. Equal Bheyment Opportunity Commission, Los
Angeles District Office, 255 E. Temp#t., 4th FIl., Los Angeles, CA 90012.

D. The parties agree to entry of tldecree and judgment subject to final

approval by the Court.
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XVI. COUNTERPARTS AND FACSIMILE SIGNATURES

This Decree may be signed in counterpad facsimile signature shall ha
the same force and effecta original signature or copy thereof. All parties,
through the undersigned, respectfully apijolr and consent to the entry of this
Decree as an Order of this Court.

The provisions of the foregoing Card Decree are hereby approved ang
compliance with all provisions thereofHEREBY ORDERED.The Court hereb
retains jurisdiction over this Consent Deentil its termination, as determined
this Court.

IT IS SO ORDERED.

DATED: October 12, 2017 M )74

DOLLY/KI.GEE ~
UNITEDSTATESDISTRICT JUDGE

ve

by
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