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8 UNITED STATESDISTRICT COURT

9 CENTRAL DISTRICT OF CALIFORNIA
10
11 | MELISSAR.} Case No. 2:17-cv-07716-AFM
12 L
13 Plaintif, MEMORANDUM OPINION AND

V. ORDER REVERSING AND
14 REMANDING DECISION OF
15 NANCY A. BERRYHILL, Acting COMMISSIONER
Commissioner of Social Security,
16
Defendant.
17
18
19 Plaintiff filed this action seeking revieaf the Commissioner’s final decisign
20 || denying her application for sibility insurance benefits. In accordance with [the
21 || Court’'s case management order, theatipa have filed memorandum brigfs
22 || addressing the merits of the disputsslies. The matter is now ready for decision.
23 BACKGROUND
24 On September 17, 2014, Plaintiff applitor supplemental security income,
o5 || alleging disability since June 15, 201flaintiff's application was denied.
26
27 || * Plaintiffs name has been partially redactedasordance with Federal Rule of Civil Procedure
5.2(c)(2)(B) and the recommendation of then®attee on Court Administration and Case

28 Management of the Judicial Conference of the United States.
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(Administrative Record [*AR”] 68-71.A hearing took place on October 6, 2016

before an Administrative Law Judge (“A1, at which both Plaintiff, who was

represented by counsel, amdocational expert (“VE”) testified. (AR 33-53.)
In a decision dated December 7, 20t ALJ found that Plaintiff suffere

from the severe impairments of obesitydabipolar disorder. (AR 21.) As relevant

here, the ALJ concluded th#laintiff retained the madual functional capacity

(“RFC”) to perform simple and routine wowlith a reasoning level of two and wi

occasional contact with coworkersicathe public. (AR 22.) Relying upon the

testimony of the VE, the ALJ found thataiitiff was capable of performing work

d

h

existing in significant numbers in thetrmamal economy, including the occupations

of marker, linen-room attendant, and stores laborer. (AR 26-27.) Accordingl
ALJ concluded that Plaintifivas not disabled. (AR 27-28.)

The Appeals Council subsequently deniddintiff's request for review (AR

1-7), rendering the ALJ’s decision tfiral decision of the Commissioner.

DISPUTED ISSUE

1. Whether the ALJ properly evaluatecetipinions of Drs. Chehrazi and

Mallare in assessing Plaintiff's RFC.

STANDARD OF REVIEW
Under 42 U.S.C. § 405(Q), this Court rewis the Commissioner’s decision
determine whether the Commissioner'sidings are supported by substan

evidence and whether the prodegal standardsvere applied.See Treichler v

y, the

fial

Comm’r of Soc. Sec. Admin/75 F.3d 1090, 1098 (9th Cir. 2014). Substantial

evidence means “more than a merentd@” but less than a preponderan@ee
Richardson v. Peraleg102 U.S. 389, 401 (1971)jngenfelter v. Astrue504 F.3d

1028, 1035 (9th Cir. 2007). Substantial evidens “such relevant evidence as a

reasonable mind might accept as@uate to support a conclusioRithardson402
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U.S. at 401. This Court must reviewetinecord as a whole, weighing both f{

evidence that supports and the evidetit& detracts fronthe Commissioner’s

conclusion. Lingenfelter 504 F.3d at 1035. Where evidence is susceptible of
than one rational interpretation, ther@missioner’s decision must be uphel@ee
Orn v. Astrue495 F.3d 625, 630 (9th Cir. 2007).

DISCUSSION
l. Relevant Evidence
a. Dr. Chehrazi

Avazeh Chehrazi, Ph.D., performed a adtaive psychological evaluation ¢

Plaintiff in December 2014. As part bkr evaluation, Dr. Chehrazi conducte(
mental status examination and also adstered psychological tests. Dr. Chehr
noted that Plaintiff's affect was dyspharleer speech was low in volume and sl
in rate and that her time and work paceeveelow average. Plaintiff's intellectu
functioning was in the average range, andrhnemory was intact except for mild
diminished immediate memory. Plaintiffa#tention and concentration span w
moderately diminished. (AR 267-268.) Iddition, Dr. Chehrazi noted Plaintiff’
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history of interpersonal diffulties and reported that Plaintiff presented as slightly

socially inappropriate during the evaluation. (AR 269.)

Dr. Chehrazi diagnosed Plaintiff withqivable bipolar disorder and gave |
a global assessment of functioning (“GAKQore of 63. (AR 269.) She opined tf
with her continued “medication and regime,” Plaintiff would have no diffic
carrying out short and simplistic instructions and no difficulty making simpl
work-related decisions without special spypgon. HoweverDr. Chehrazi opineg
that Plaintiff would have moderate difficulepmplying with job rules such as safg
and attendancemoderate difficulty maintainingersistence and pace in a norn
workplace setting, and moderdiéficulty interacting appropately with supervisors
coworkers and peers on a cistsnt basis. (AR 269.)
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b. Dr. Mallare

State agency physician L. Mare, M.D., reviewed Rlintiff's medical record
and concluded that she sutd from a severe rdecal impairment, namely affectiv
disorder. Dr. Mallare’s conclusions wesemilar to those of Dr. Chehrazi. F
example, Dr. Mallare opined that Plafh retained the ability to understan
remember, and carry out short and simiplgructions and had no limitations
making simple work-related decisions. (8R.) Also like Dr. Chehrazi, Dr. Mallar
opined that Plaintiff suffece from moderate difficultiesn social functioning anc

moderate difficulties in mataining concentration, persistence or pace. (AR

More specifically, Dr. Mallare opined th&aintiff was moderately limited in the

following areas: the ability to maintaiattention and concentration for extendg
period; the ability to perform activitiesvithin a schedule,maintain regulaf
attendance, and baupctual within customary tolemaes; the ability to complete
normal workday and workweek without inteptions from psychologically base
symptoms and to perform at a consistpate with an unreasonable number

length of rest periods; the ability to indet appropriately with the general publ
and the ability to get along with coworkess peers without distracting them

exhibiting behavioral extremes. Furthermoras relevant to the present ca
Dr. Mallare opined that Plaintiff was maagely limited in the ability to accef

instructions and respond appropriately to criticism from supervisors. (AR 63-6

[I.  Relevant Law

Plaintiff contends that the ALJ edén assessing her RFC because she fg
to either adopt or providsufficient reasons for rejgéng the medical opinions @
Drs. Chehrazi and Mallare. In particyldlaintiff argues that the ALJ failed {
address Dr. Chehrazi's opinion that Pldfng moderately limited in her ability
interact appropriately with supervisorand Dr. Mallare’s similar opinion th;
Plaintiff is moderately limited in heability to accept instruction and respo
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appropriately to criticism froraupervisors. (ECF No. 26 &f) According to Plaintiff,
the ALJ erred by implicitly necting these physicians’ opons without providing
adequate reasons for doisg. (ECF No. 26 at 7-8.)

A claimant’s RFC ighe most she can still do despite her limitatid@®.olen
v. Chater 80 F.3d 1273, 1291 (9th Cir. 199@)ting 20 C.F.R8 404.1545(a)). In
determining a claimant’s RFC, the ALJ mastsider all relevant evidence of reco
including medical opinionsTommasetti v. Astryé33 F.3d 1035, 1041 (9th C
2008);Robbins v. Soc. Sec. Admi#66 F.3d 880, 883 (9th Cir. 2006Ee20 C.F.R.
8 404.1527(b). “Significantly, unless an ALJ expressly rejegarticular medica
opinion, he must consider its findimgvhen crafting the claimant’s RFGSamache
v. Colvin 2014 WL 5511210, at *1 (C.[xal. Oct. 31, 2014) (citingester v. Chater
81 F.3d 821, 834 (9th Cir. 1995])o reject the opinion of an examining physici;

even if that opinion is contradicted, &b.J must provide specific and legitimate
reasons that are supported by substantial evidéeséer 81 F.3d at 830-831. The

=

AN,

ALJ can meet the requisite specific andtiegate standard “by setting out a detailed

and thorough summary of the facts amhfcting clinical evidence, stating h
interpretation thereof, and making finding$revizo v. Berryhill 871 F.3d 664, 67!
(9th Cir. 2017).

[11. Analysis
In reaching her RFC determination, the ALJ considered the opinions of

Dr. Chehrazi and Dr. Malta. The ALJ explained:
Based on her clinical findings and observations, Dr. Chehrazi opined
that [Plaintiff's] bipolar disordr caused moderate limitation in
[Plaintiff's] ability to perform a variety of work-related activities, such
as complying with job rules (e.g.,fsty, attendance, ei; maintaining
persistence and pace in a normadrkplace setting; and interacting
appropriately with supervisors, workers, and peers on a consistent
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basis. She opined [Plaintiff's] bipolar disorder caused no more than mild
limitation in [Plaintiff’s] ability to understand, remember, and carry out
both simple and complex instruatis; making simplistic work-related
decisions without supervision; amesponding to changes in a normal
workplace setting. L. Mallare, M.Da, State agency medical consultant,
opined [Plaintiff] coutl understand, remembeand carry out simple
work-related tasks in a work settingth reduced social contact. Dr.
Mallare opined [Plaintiff] could adapt to the requirements of simple
work. These opinions are desewyiof significant probative weight
because they are largely consisteath with each other and with the
objective medical evidence, which shows a history of bipolar disorder,
as well as depressed mood, buhestvise mostly normal cognitive,
expressive, intellectual, receptiand social functioning. Dr. Chehrazi
had the opportunity to examine [Plaif) personally, whie Dr. Mallare

had the opportunity to review andrsider the relevant documentary

evidence, which lends their opoms additional probative weight.

Further, as a psychologist and a psgtrist, respectively, Dr. Chehrazi

and Dr. Mallare have knowledge, traigi and a perspective that could

reasonably be expected to give thgraater insight into the limitations
imposed by [Plaintiff’'s] mental impairments.
(AR 25.)

The ALJ then determined that Plafhtietained a RFC fofa) simple, routine
work, requiring a reasoning level no higliean two and (b) work involving no mo
than occasional contact with coworkensthe public. (AR 22.) Although the AL
purported to give significant weight toetlopinions of Dr. Chelezi and Dr. Mallare

she did not incorporate theesgfic limitations regarding Rintiff's ability to interact

with supervisors into heRFC assessment. The ALJ rtiened this limitation as

contained in Dr. Chehrazi’s report, but €hé@ not note that Dr. Mallare reached t
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same conclusion. The ALJ'siliare to either include theslimitations in Plaintiff's

RFC or provide legally sufficient reasons for rejecting thequires remandSee

Bain v. Astrue319 F. App’x 543, 546 (9th Ci2009) (remanding where the ALJ

failed to either discredit or incorporatestiimitations enumerated by the state age
consultant, including that the opinion thdaimant was modetaly limited in her
ability to accept instructions and smond appropriately to criticism froi
supervisors)Rodriguez v. Colvin2017 WL 1246328, at *5 (O. Cal. Apr. 5, 2017)
(remanding where ALJ purported to give greedight to physician’s opinion, bt
failed to incorporate “or account forphysician’s opinion that claimant wag
moderately limited in, among other thingfse ability performing activities within
schedule and maintaining regular attendané®ltleschi v. Colvin 2016 WL
7261400, at *5 (C.D. Cal. Dec. 15, 2016gmanding where ALJ failed to adopt
provide adequate reasons for rejegtiphysician’s opinion that claimant wj
moderately limited in the ability to intact with supervisors and respond to wq
pressure, “especially after giving ‘greateight’ to [the physician’s] opinions
generally”).

The Commissioner argues that the Ad limitation to simple, routine wor

and only occasional contact with workers and the public adequate

“accommodated” all of Platiif's limitations. (ECF No. 28 at 4.) Contrary to tt
Commissioner’s suggestion, arability to appropriately iteract with or respond t
criticism from supervisors is distinct froran inability to inteact with either
coworkers or the public. Indeed, the So8akurity regulations treat the abilities
respond appropriately to “supervision” and to get along with “coworkers” as se
aspects of the “basic mental demandstimdkilled work, noting that the “substant
loss of ability to meet” any basic mentsmand could “severely limit the potent
occupational base.” 20 CHE. 88 404.1545(a)j1416.945(a)(1); see SSR 85-15
*4. SeePalleschj 2016 WL 7261400, at *5 (rejecting argument that ALJ's R
limiting claimant’s interaction with cowogks effectively accounted for claimanf
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limited ability to interactwith supervisors)Hunter v. Colvin 2015 WL 501466, af

*1 (C.D. Cal. Feb. 5, 2015) (RF@niting claimant’s contactvith the public did not
account for physician’s opinion that claimams limited in abilityto interact with
co-workers and supervisors). To the extent tGainn v. Berryhill 2018 WL
2441581, at *11 (E.D. Cal. May 31, 2018)cmnstrued as holding to the contra
the Court finds it unpersuasive.

Next, the Commissioner argues that thedical record supports the ALJ

RFC determination, pointing out that Dr. Renee Sabshin’s treatment notes

Iy,

S

refle

unremarkable findings. (ECF No. 28 ab4-As an initial matter, the Commissioner

does not point to records indicating that Babshin reached apinion contrary to
the opinions of Drs. Chehrazi and Mallaxet even assuming Dr. Sabshin did
the ALJ did not purport to rely upon it — anyaother evidence — to reject the opinig
that Plaintiff was moderately limited in thability to interact with supervisors. TH
Court may not consider reasons for rejecting an expert opinion that we
articulated by the ALJSee Connett v. Barnha®40 F.3d 871, 874 (9th Cir. 2003
Bunnell v. Sullivan947 F.2d 341, 345-346 (9€@ir. 1991) (en banc).

Finally, the Commissioner contends thay error was hari@ss. According tg
the Commissioner, Plaintiff has faileddemonstrate that a limitation on the abil
to interact with supervisors would pradke her from performing the jobs identifig
by the VE. In support of this argumerthe Commissioner discusses the ta

required by each of those three jobsdafined by the Dictinary of Occupationa

Titles (“DOT") and urges thatone require significant intaction with supervisors.

(ECF No. 28 at 5-6.)

The Commissioner’'s argument, howeverbased upon speculation. Absg
testimony from the VE (or some other exiite) about these jobs, the Court can
conclude that Plaintiff could perform thedaspite the moderalienitations discusse
above. In sum, the ALJ’s determination tRaintiff could perform jobs existing i
the national economy hinged on an RFC faded to account for the opinions §
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Drs. Chehrazi and Mallare.Sée AR 49-50.) Consequly, the ultimate

determination of non-disabiitwas based upondal error.

REMEDY
Ninth Circuit case law “precludes a district court from remanding a case |
award of benefits unless cartgrerequisites are metDominguez v. Colvin808
F.3d 403, 407 (9th Cir. 2016) (citations omitted). “The district court must

determine that the ALJ maddegal error, such as failing to provide legally sufficié

reasons for rejecting evidence. . . . If the téinds such an error, it must next revig

the record as a whole and determine Wwaetit is fully developed, is free froy

conflicts and ambiguities,na all essential factual isssi have been resolved.

Dominguez808 F.3d at 407 (citation and internal quotation marks omitted).

Although the Court has found error asalissed above, the record on the wh
Is not fully developed and ¢tual issues remain outstanding. The issues conce
Plaintiff's alleged disability “should be resolved through further proceedings
open record before a proper disability detmation can be maday the ALJ in the
first instance."See Brown-Hunter v. Colvil806 F.3d 487, 496 (9th Cir. 2015ke
also Treichler 775 F.3d at 1101 (remand for award of benefits is inappropriate v
“there is conflicting evidence, and notl &ssential factual issues have be
resolved”) (citation omitted)Strauss v. Comm’r of the Soc. Sec. Adn@85 F.3d
1135, 1138 (9th Cir. 2011) (same whererheord does not clearly demonstrate
claimant is disabled within the maag of the Social Security Act).

Accordingly, the appropriate remedy asremand for further administratiy
proceedings pursuant to serterfour of 42 U.S.C. § 405(g).
I

IT IS THEREFORE ORDERED thatudgment be entered reversing t

2 ]tis not the Court’s intertb limit the scope of the remand.
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decision of the Commissioner of Sociadclrity and remandinghis matter for

further administrative proceedingensistent with this opinion.

DATED: 12/11/2018

Ay Hoef—

ALEXANDER F. MacKINNON
UNITEDSTATESMAGISTRATE JUDGE
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