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D

rp. v. Osgood Textile Company, Inc. et al

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

TEXTILE 26 CORP, a California CaseNo. 2:1/-cv-888:-JVE-RAO

Corporation;
[PROPOSED] STIPULATED

Plaintiff, PROTECTIVE ORDER
VS.

OSGOOD TEXTILE COMPANY,
INC., a Massachusetts Corporation
d/b/a ONLINE FABRIC STORE;
MAYER KAHAN, an individual; and
DOES 1-10, inclusive,

Defendants.

1. A PURPOSES AND LIMITATIONS

Discovery in this action is likely to involve production of confidential,

proprietary, or private information for which special protection from public
disclosure and from use for any purposger than prosecuting this litigation ma
be warranted. Accordingly, the partiegdigy stipulate to and petition the Court
enter the following Stipulated Protectiveder. The parties anowledge that this
Order does not confer biket protections on all dikisures or responses to
discovery and that the protection it afferidom public disclosure and use exter

only to the limited information or itemsdhare entitled toanfidential treatment
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under the applicable legal principles. Tgeties further acknoedge, as set fortt
in Section 12.3, below, that this Stipulated Protective Order does not entitle
to file confidential information under de&ivil Local Rule 79-5 sets forth the

procedures that must be followed and standards that will be applied when a

party seeks permission from the dowrfile material under seal.

B. GOOD CAUSE STATEMENT

This action is likely to involve trade sets, customer and pricing lists

other valuable research, developmeobmmercial, financia and/or technic
information for which special protectidnom public disclosure and from use
any purpose other than prosecution of this action is warranted. Such con
materials and information consist of, amaster things, confidential busines
financial information, inforration regarding purchase asdle prices of fabric
garments by suppliers, manufacturers, inga; distributors or fashion retail
information regarding business practices, information regarding the ci
purchase or sale of graphics used oiiless and garments, or other confide
commercial information (inclling information implicating privacy rights of th
parties), information gemally unavailable to the public, or which may
privileged or otherwise protected from dissloe under state ééderal rules, col
rules, case decisions, or common law.cédingly, to expedite the flow
information, to facilitate the prompt rdaton of disputes over confidentiality
discovery materials, to aduately protect information the parties are entitl
keep confidential, to ensutkat the parties are permitted reasonable necessa
of such material in preparation for amd the conduct of trial, to address t
handling at the end of the litigation, and setlre ends of justice, a protective O
for such information is justified in this ritar. It is the intent of the parties {
information will not be degnated as confidential farctical reasons and t

nothing be so designated without a good faghef that it has beemaintained in
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confidential, non-public manner, and thes good cause why it should not be

of the public record of this case.

C. ACKNOW.EDGMENT OF PROCEDURHKEOR FILING UNDER SEAL

The patrties further acknowledge, as sethfan Section 12.3, below, that 1

Stipulated Protective Order does not entittem to file confidential informati
under seal; Local Civil Rule 79 sets forth the procedures that must be foll
and the standards that will be appliedenta party seeks permission from the {

to file material under seal.
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There is a strong presumption that ghublic has a right of access to judicial

proceedings and records in civil casescdnnection with nonidpositive motion

good cause must be shownrstgpport a filing under sedlee Kamakana v. City ang

County of Honolulu, 447 F.3d 1172, 1176 (9th Cir. 2006}illips v. Gen. Motors

Corp., 307 F.3d 1206, 1210-11 (9th Cir. 200R)akar-Welbon v. Sony Electrics

Inc., 187 F.R.D. 576, 577 (E.D. Wis. 1999)véa stipulated protective orjers
I

require good cause showing), and a spesiiowing of good cause or compe

reasons with proper evidentiary support &ghl justification,must be made w
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respect to Protected Materihlat a party seeks to filinder seal. The parties’ mere

designation of Disclosurer Discovery Material a€ONFIDENTIAL does not-
without the submission of competent eviderby declaration, establishing that
material sought to be fide under seal qualifies as catdntial, privileged, ¢
otherwise protectable—constitute good cause.

Further, if a party requestsealing related to a dispositive motion or
then
compelling reasons, not only good cause,tlh@ sealing must be shown, and
relief sought shall be narrowtailored to serve the spedifinterest to be protect
See Pintos v. Pacific Creditors Ass’n, 605 F.3d 665, 677-79 (9th Cir. 201,

each item or type of information, docamt, or thing sought to be filed
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introduced under seal in connection wéahdispositive motion or trial, the pé
seeking protection must articulate corhpg reasons, supported by specific f
and legal justification, for the requestseialing order. Again, competent evidg
supporting the application to file doments under seal rsube provided |
declaration.

Any document that is not confidential jyoleged, or otherwise protectablg

its entirety will not be filed under sealtlie confidential portions can be redag¢

If documents can be redacted, then a cesthversion for public viewing, omitti
only the confidential, privileged, or otheisg protectable portions of the docunm
shall be filed. Any application that seeko file documents under seal in t

entirety should include an explanatiohwhy redaction is not feasible.

2. DEFINITIONS

2.1 Action: This pending federal law suit.

2.2 Challenging Party: a Party Hon-Party that challenges the

designation of information or items under this Order.

2.3 “CONFIDENTIAL” Information orltems: information (regardless {
how it is generated, stored or maintd or tangible things that qualify for
protection under Federal Rudé Civil Procedure 26(c), and as specified above
the Good Cause Statement.

2.4 Counsel: Outside Counsel of Retand House Counsel (as well &
their support staff).

2.5 Designating Party: a Party or NBarty that designates informatior,

items that it produces in disclosarer in responses to discovery as
“CONFIDENTIAL.”

2.6 Disclosure or Discovery Material: all items or information, regarg

of the medium or manner in which it is geaied, stored, or maintained (includi
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among other things, testimony, transcripisg tangible things), that are produc

or generated in disclosures or responses to discovery in this matter.

2.7 Expert: a person with specializatbwledge or expegnce in a matte

pertinent to the litigation who has been neta by a Party or its counsel to servie

as an expert witness or agonsultant in this Action.

2.8 House Counsel: attorneys who arglkayees of a party to this Actiq

House Counsel does not include Outsideidsel of Record or any other outsid
counsel.

2.9 Non-Party: any naturperson, partnership, corporation, associati(
or other legal entity not named as a Party to this action.

2.10 Outside Counsel of Recordtoaneys who are not employees of a

od

44

DN.

D

party to this Action but are retained to represent or advise a party to this Action

and have appeared in this Action on bebéthat party or are affiliated with a I3
firm which has appeared on behalf ddtlparty, and includes support staff.

2.11 Party: any party toithAction, including all of its officers, directors

W

employees, consultants, retained expents, Outside Counsel of Record (and their

support staffs).

2.12 Producing Party: a Party or NBarty that produces Disclosure or

Discovery Material in this Action.

2.13 Professional Vendors: persamsentities that provide litigation

support services (e.g., photocopying, videatgptranslating, preparing exhibits
demonstrations, and organizing, storingreirieving data in any form or mediuf
and their employees and subcontractors.

2.14 Protected Material: any Discloswr Discovery Material that is
designated as “CONFIDENTIAL.”

2.15 Receiving Party: a Party thhateives Disclosure or Discovery

Material from a Producing Party.

or
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3. SCOPE

The protections conferred by thig@lation and Order cover not only

Protected Material (as dagd above), but also (1pwinformation copied or
extracted from Protected Material) @I copies, excerpts, summaries, or
compilations of Protected Materiah@ (3) any testimonygonversations, or
presentations by Parties or their Courtkat might reveal Protected Material.
Any use of Protected Material at tr&llall be governed by the orders of t

trial judge. This Order does not govern tlse of Protected Material at trial.

4. DURATION

Even after final disposition of this litegion, the confidentiality obligationg

imposed by this Order shall remaindffect until a Designating Party agrees
otherwise in writing or a court order otiagse directs. Final disposition shall be
deemed to be the later of (1) dismissaalbitlaims and defenses in this Action,
with or without prejudice; and (2) fihaudgment herein after the completion an
exhaustion of all appeals, rehearings, nedsatrials, or reviews of this Action,
including the time limits for filing any mmns or applications for extension of

time pursuant to applicable law.

5. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and Carebasignating Material for Protection.

Each Party or Non-Party that designatésrmation or itemgor protection under
this Order must take care to limit anychulesignation to specific material that
gualifies under the appropriate standailde Designating Party must designats
protection only those parts of materiddcuments, items, or oral or written

communications that qualify so that otlp®rtions of the material, documents,
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items, or communications for which protection is not warranted are not swept

unjustifiably within the ambit of this Order.

Mass, indiscriminate, or routinizedsignations are prohibited. Designati
that are shown to be clearly unjustifiedtibat have been nda for an improper
purpose (e.g., to unnecessarily encuntbercase development process or to
impose unnecessary expenses and Imsrda other parties) may expose the

Designating Party to sanctions.

ons

If it comes to a Designating Rg's attention that information or items that it

designated for protection do not qualify faotection, that Designating Party m
promptly notify all other Parties that itwathdrawing the inapplicable designati

5.2 Manner and Timing of Designatioisxcept as otherwise provided

this Order (see, e.g., secgmaragraph of section 5.2(a) below), or as otherwis

stipulated or ordered, Disclosure or ugery Material that qualifies for protecti

under this Order must be clearly so desigddiefore the material is disclosed gr

produced.
Designation in conformity with this Order requires:

(a)for information in documentary fo (e.g., paper or electronic
documents, but excluding transcripts of depositions or other pretrial or trial
proceedings), that the Producing Ratfix at a minimum, the legend
“CONFIDENTIAL” (hereinafter “CONFIDENIAL legend”), to each page that

contains protected material. If only a portmmportions of the material on a page

gualifies for protection, the Producing Party also must clearly identify the

protected portion(s) (e.g., by making apmmate markings in the margins).

ust
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A Party or Non-Party that makes origlrdocuments available for inspection

need not designate them for protectionlwaiter the inspecting Party has indicated

which documents it would like copiedé@produced. During the inspection and
before the designation, all dfe material made avalike for inspection shall be
deemed “CONFIDENTIAL."After the inspecting Party has identified the
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documents it wants copied and produdée Producing Party must determine
which documents, or portions theregfialify for protectiorunder this Order.
Then, before producing the specified documents, the Producing Party must
the “CONFIDENTIAL legend” to each padkat contains Protected Material. If
only a portion or portions of the mater@i a page qualifies for protection, the
Producing Party also must clearly ideytifie protected portion(s) (e.g., by mak
appropriate markings in the margins).

(b) for testimony given in depositionsatithe Designating Party identify t
Disclosure or Discovery Material on thecord, before the close of the depositi
all protected testimony.

(c) for information produced in sonfierm other than documentary and
for any other tangible items, that the Producing Party affix in a prominent pla
the exterior of the container or containgrsvhich the information is stored the
legend “CONFIDENTIAL.” If only a portion or portions of the information
warrants protection, the Producing Party, to the extent practicable, shall idel

the protected portion(s).

5.3 Inadvertent Failures to Designdtdimely corrected, an inadvertent

failure to designate qualified informati or items does not, standing alone, wal
the Designating Party’s right to secure protection under this Order for such
material. Upon timely correction of a dgsation, the Receiving Party must ma
reasonable efforts to assure that theemal is treated imccordance with the

provisions of this Order.

6. CHALLENGING CONFICENTIALITY DESIGNATIONS
6.1 Timing of Challenges. Any Pgror Non-Partymay challenge a

designation of confidentiality at any tintigat is consistent with the Court’s
Scheduling Order.
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6.2 Meet and Confer. The Challenging Party shall initiate the disput

resolution process under tal Rule 37.1, et seq. Any discovery motion must
strictly comply with the procedures detth in Local Rules 37-1, 37-2, and 37-3
6.3 Burden. The burden of persuasion in any such challenge proceg
shall be on the Designating Party. Frivaidathallenges, and those made for an
improper purpose (e.g., to harass op@®se unnecessary expenses and burden
other parties) may expose the Chadjmmg Party to sanctions. Unless the
Designating Party has waived or witadm the confidentiality designation, all
parties shall continue tdfard the material in question the level of protection tc
which it is entitled under the Producing Ratdesignation until the Court rules
the challenge.
7. ACCESS TO AND USE OF PROTECTED MATERIAL
7.1 Basic Principles. A Receiving Pamay use Protected Material thg

disclosed or produced by another Partypypia Non-Party in connection with this

Action only for prosecuting, defending, atempting to settle this Action. Such

Protected Material may be disclosedyotd the categories of persons and unde

the conditions described in this Order. When the Action has been terminate
Receiving Party must comply with tipeovisions of section 13 below (FINAL
DISPOSITION).

Protected Material must be storedlanaintained by a Receiving Party a
location and in a secure manner that ersstivat access is limited to the person
authorized under this Order.

7.2 Disclosure of “CONFIDENTIAL Information or Items. Unless

otherwise ordered by the court or permitted in writing by the Designating Pal
Receiving Party may disclose amyormation or item designated
“CONFIDENTIAL” only to:
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(a) the Receiving Party®utside Counsel of Recond this Action, as well
as employees of said Outside CourddRecord to whom it is reasonably
necessary to disclose the information for this Action;

(b) the officers, directors, and phayees (including House Counsel) of th
Receiving Party to whom disclosurerg&asonably necessary for this Action;

(c) Experts (as defined in this Order) of the Receiving Party to whom
disclosure is reasonably necessamtiiis Action and who have signed the
“Acknowledgment and Agreemetd Be Bound” (Exhibit A);

(d) the court and its personnel;

(e) court reporters and their staff;

(f) professional jury or trial conftants, mock jurors, and Professional
Vendors to whom disclosure is reasonaidgessary for this Action and who h3
signed the “Acknowledgment and Agraent to Be Bound” (Exhibit A);

(g) the author or recipient of a document containing the information or
custodian or other person who othemvmssessed or knew the information;

(h) during their depositions, withessasagd attorneys for witnesses, in the
Action to whom disclosure is reasongblecessary provided: (1) the deposing
party requests that the witness sign thenfattached as Exhibit 1 hereto; and (’
they will not be permitted to keep anynfmlential information unless they sign
“Acknowledgment and Agreement to Beund” (Exhibit A), unless otherwise
agreed by the Designating Party or orddog the court. Pages of transcribed
deposition testimony or exhibits to depamiis that reveal Protected Material m
be separately bound by theuwt reporter and may nbe disclosed to anyone
except as permitted under thisgbiiated Protective Order; and

(i) any mediator or settlement afér, and their supporting personnel,

mutually agreed upon by any of the s engaged in settieent discussions.

10

e

lve

a

'NJ

)
the

ay




© 00 N oo o0 A W DN P

N NN N NDNNNDNDNRRPRERRREPRR PR RB R
©® N O 00 M W NP O © 0 ~N O 0 M W N P O

8. PROTECTED MATERIAL SUBPENAED OR ORDERED PRODUCEIL
IN OTHER LITIGATION

If a Party is served with a subpoenaaarourt order issued in other litigati

that compels disclosure of any infornaatior items designated in this Action as
“CONFIDENTIAL,” that Party must:

(a) promptly notify in writing the Deghating Party. Such notification sha
include a copy of the subpna or court order;

(b) promptly notify in writing the party who caused the subpoena or ort
issue in the other litigation that someatirof the materiatovered by the subpoe
or order is subject to this Protectived@r. Such notification shall include a cop
of this Stipulated Protective Order; and

(c) cooperate with respect to all remable procedures sought to be purs
by the Designating Party whose Protedtaterial may be affected. If the
Designating Party timely seeks a proteetorder, the Party served with the
subpoena or court order $haot produce any informain designated in this acti
as “CONFIDENTIAL” befae a determination by ¢hcourt from which the
subpoena or order issyathless the Party has obtained the Designating Party
permission. The Designating Party shalbthe burden and expense of seekir
protection in that court of its confidentimaterial and nothing in these provisiol
should be construed as authorizing oreemaging a Receiving Party in this Acti

to disobey a lawful dective from another court.

9. A NON-PARTY'S PROTECTE MATERIAL SOUGHT TO BE
PRODUCED IN THIS LITIGATION

(a) The terms of this Order are applble to information produced by a N
Party in this Action and designated“@ONFIDENTIAL.” Such information

produced by Non-Parties in connectioithvithis litigation is protected by the
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remedies and relief provided by this Ordgothing in these provisions should
construed as prohibiting a Non-Pafitym seeking additional protections.

(b) In the event that a Party is read, by a valid discovery request, to
produce a Non-Party’s confidential infortiman in its possession, and the Party
subject to an agreement with theriNParty not to produce the Non-Party’s
confidential information, then the Party shall:

(1) promptly notify in writing theRequesting Party and the Non-Pz
that some or all of the informationgeested is subject ® confidentiality
agreement with a Non-Party;

(2) promptly provide the Non-Party with a copy of the Stipulated
Protective Order in this Action, the relexaliscovery request(s), and a reason:
specific description of the information requested; and

(3) make the information requested available for inspection by th
Non-Party, if requested.

(c) If the Non-Party fails to seek agpective order from this court within
14 days of receiving the notice ancdampanying information, the Receiving
Party may produce the Non-Party’s ddehtial information responsive to the
discovery request. If thedw-Party timely seeks a protective order, the ReceiV
Party shall not produce any informationits possession or control that is subje
to the confidentiality agreement with thNen-Party before a determination by tf
court. Absent a court order to the congrahe Non-Party shibear the burden ali

expense of seeking protection in thaurt of its Protected Material.

10. UNAUTHORIZEDDISCLOSURE OF PRTECTED MATERIAL

If a Receiving Party learns that, madvertence or otherwise, it has

disclosed Protected Material to any persoin any circumstance not authorize
under this Stipulated Protective Ordiire Receiving Party nsti immediately (a)

notify in writing the Designating Party ofdéhunauthorized disclosures, (b) use
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best efforts to retrieve all unauthorizempees of the Protected Material, (c) info

rm

the person or persons to whom unauthoritisdlosures were made of all the terms

of this Order, and (d) request such person or persons to execute the

“Acknowledgment and Agreemetd Be Bound” that is atched hereto as Exhihit

A.

11. INADVERTENT PRODUCTION OFPRIVILEGED OR OTHERWISE
PROTECTED MATERIAL

When a Producing Party gives nottoeReceiving Parties that certain

inadvertently produced material is sedtj to a claim of privilege or other

protection, the obligations of the ReceigiParties are those set forth in Federa

Rule of Civil Procedure 26(b)(5)(B). Thmsovision is not intended to modify

whatever procedure may be establishednre-discovery order that provides for

production without prior privilege reviewursuant to Federal Rule of Evidence

1 =4

502(d) and (e), insofar as the parties remtlagreement on the effect of disclogure

of a communication or information coverby the attorney-client privilege or
work product protection, the parties ynacorporate their agreement in the

stipulated protective ordsubmitted to the court.

12. MISCELLANEOUS

12.1 Rightto Further Relief. Nothing in this Order abridges the right ¢f any

person to seek its modification by the Court in the future.

12.2 Right to Assert Other Objections. By stipulating to the entry of th

Protective Order no Party waives any righdgtherwise would have to object to

disclosing or producing any informati or item on any ground not addressed |

this Stipulated Protective Order. Similgrho Party waives any right to object gn

any ground to use in evidence of anytlod material covereby this Protective
Order.
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12.3 Filing Protected Material. A Patiyat seeks to file under seal any
Protected Material must omply with Civil Local Rule79-5. Protected Material
may only be filed under seal pursuant twoart order authorizing the sealing of
specific Protected Material at issue. If ati?a request to file Protected Materia
under seal is denied by the court, themeceiving Party may file the informat

in the public record unless otherwise instructed by the court.

13. FINAL DISPOSITION

After the final disposition of this Action, as defined in paragraph 4, witk

60 days of a written request by the DestgmpParty, each Receiving Party musg

return all Protected Material to the Prathg Party or destroy such material. As
used in this subdivision, “all Protect&thterial” includes all copies, abstracts,
compilations, summaries, and any other fatmeproducing or capturing any of
Protected Material. WhetherdlProtected Material is returned or destroyed, th
Receiving Party must submit a written cectiion to the Producing Party (and,
not the same person or entity, to thesigaating Party) by the 60 day deadline
(1) identifies (by category, where appropejeall the Protected Material that wa
returned or destroyed and (2)affirms ttke Receiving Party has not retained a
copies, abstracts, comgilans, summaries or any other format reproducing or
capturing any of the Protected Materidbtwithstanding this provision, Counse
are entitled to retain an archival coplyall pleadings, motion papers, trial,

deposition, and hearing transcriptgdememoranda, corspondence, depositiof

and trial exhibits, expert reports, attorregrk product, andansultant and expel

the
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work product, even if such materials cantProtected Material. Any such archival

copies that contain or constitute ProgetMaterial remain subject to this
Protective Order as set foith Section 4 (DURATION).

14. VIOLATION

14
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Any violation of this Order may be punisth by any and all appropriate measur

including, without limitation, contempt proceedings and/or monetary sanctio

IT IS SO STIPULATED, THR@GH COUNSEL OF RECORD.

DATED: March 6, 2018

/9 C. Yong Jeong

Chan Yong Jeong
JEONG & LIKENS, L.C.
Attorney for Plaintiff
TEXTILE 26 CORP

DATED: March 6, 2018

/s Michael J. Nibor ski

Michael J. Niborski

PRYOR CASHMAN LLP

Attorney for Defendant

OSGOOD TEXTILE COMPANY INC. and MAYER KAHAN

FOR GOOD CAUSE SHOWNT IS SO ORDERED.

DATED: March 6, 2018

Rapells G QL

HON. ROZELLA A. OLIVER
United States District/Magistrate Judge
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or type full name], of

that | have read in its entirety and undamnsl the Stipulated Protective Order th
was issued by the United States Distriou@ for the Central District of Californ
on [date] in the case of Textile 26 Corp. v. Osgood Textile Company,

Inc. et al 2:17-cv-08883-JVS-RAOQ. | agree to comply with and to be bound by :

the terms of this Stipulated Proteei®@rder and | understand and acknowledg

that failure to so comply could expase to sanctions and punishment in the

nature of contempt. | solemnly promisath will not disclose in any manner any

information or item that is subject to ti$ipulated Protective Order to any per
or entity except in strict complianegth the provisions of this Order.

| further agree to submit to the jurisdiction of the United States District
Court for the Central District of California for the purpose of enforcing the te
of this Stipulated Protective Order, eviésuch enforcement proceedings occul

after termination of this actiohhereby appoint

[print or type full adds], declare under penalty of perjur

'ms

[print or type full name] of [print

or type full address andlgphone number] as my Calrhia agent for service of
process in connection with this actionamy proceedings related to enforcemet
this Stipulated Protective Order.
Date:

City and State where sworn andrsed:

nt of

Printed name:

Signature:
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