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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

JORDAN AARON B.} Case No. 2:18-cv-01297-AFM

Plaintiff, MEMORANDUM OPINION AND
V. ORDER AFFIRMING DECISION
OF COMMISSIONER

NANCY A. BERRYHILL, Acting
Commissioner of Social Security,

Defendant.

Plaintiff Jordan Aaron B. filed th action seeking review of th

Commissioner’s final decision denying hagplication for supplemental security

income. In accordance with the Court’s casmmagement order,alparties have filec

memorandum briefs addressitige merits of the disputadsues. The matter is now

ready for decision.
BACKGROUND

Plaintiff applied for supplemental security income, alleging disab

1 Plaintiff's name has been partially redacte@acordance with Federal Rule of Civil Proced
5.2(c)(2)(B) and the recommendation of then@attee on Court Administration and Ca|
Management of the Judicial Conference of the United States.
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beginning June 2009. His application waemnied. (Administrative Record [‘AR”
78-96.) A hearing took place on June 2016 before an Administrative Law Jud
(“ALJ"). Plaintiff, who wasrepresented by counsel, amdocational expert (“VE”)
testified at the hearing. (AR 40-78.)

In a decision dated August 26, 2016, Ate) found that Plaintiff suffered fron
the following severe impairments: neurdpas, arthritis, chronic pain syndrom
depression, and anxiety. RA23.) The ALJ concluded th#&laintiff retained thg

residual functional capacity (“RFC”) to germ light exertional work with the

following mental restrictions: Plaintiff ismited to performing simple, routine, ar
repetitive tasks, making simple work deorss, and only occasional interaction w
supervisors, and incidentabntact with coworkers arttie public. (AR 25.) Relying
upon the testimony of the VE, the ALJ found that Plaintiff was capable of perfof
work existing in significant numbers in the national economy. (AR 314
Accordingly, the ALJ determined that Plaintiff was not disabled. (AR 32.)

The Appeals Council subsequently deniddintiff's request for review (AR
5-10), rendering the ALJ’s decision theal decision of the Commissioner.

DISPUTED ISSUES

1. Whether the ALJ properly evaludtPlaintiff's subjective complaints.

2. Whether the ALJ properly determined Plaintiff's RFC.

3. Whether the ALJ erred in relying on the testimony of the VE.

STANDARD OF REVIEW

Under 42 U.S.C. § 405(g), this Court rewis the Commissioner’s decision
determine whether the Commissioner'sidings are supported by substan
evidence and whether the prodegal standardsvere applied.See Treichler v
Comm’r of Soc. Sec. Admin/75 F.3d 1090, 1098 (9th Cir. 2014). Substar
evidence means “more than a merentda” but less than a preponderan&ee
Richardson v. Peralegl02 U.S. 389, 401 (1971)jngenfelter v. Astrue504 F.3d
1028, 1035 (9th Cir. 2007). Substantial evidens “such relevant evidence ag
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reasonable mind might accept as@uate to support a conclusioRithardson402

U.S. at 401. This Court must reviewetlmecord as a whole, weighing both f{

evidence that supports and the evidetit& detracts fronthe Commissioner’s

conclusion.Lingenfelter 504 F.3d at 1035. Where evidenis susceptible of mor
than one rational interpretation, the@missioner’s decision must be uphefke
Orn v. Astrue495 F.3d 625, 630 (9th Cir. 2007).

DISCUSSION
1. Whether the ALJ properly evaluated Plaintiff’'s subjective complaints

he

e

Plaintiff contends that the ALJ faildd properly evaluate his symptoms and

limitations. (ECF No. 21 at 3-7.)

a. Plaintiff's Subjective Complaints

As the ALJ noted, Plaintiff alleged disétyi due to neuropathy, chronic ner
and muscle pain, depressi@nxiety, insomnia, andtantion deficit hyperactivity
disorder. (AR 26, 180.) At the hearinglaintiff testified that his physice
impairments result in pain while sitting, sthng, and walking. In particular, Plainti
complained of pain in his feet, ankles, hipslvis, and back. (AR 51, 63.) He testifi
that he was in “so much pain that it hurtstiofor more than &w minutes at a timg
or to stand or walk.” (AR 51, 68.) Plaifftifurther testified tlat his pain create
trouble sleeping which results in his conicahion being “limited.” (AR 52.) The pai
limits Plaintiff's ability to dive, walk, or ride a bicyel, making it difficult to “get
places.” (AR 52, 58, 68.) Plaintiff estimateatime could walk beveen a half a blocl
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and two blocks before needing to stOhR 55.) Regarding his mental impairmean,

Plaintiff testified that he had seen #eeick Stampler, Psy.D., but discontinu
because Dr. Stampler said he had done all he could for Plaintiff. Plaintiff tes

that he continued teee Ken Waldman, M.B.gvery week for his psychologic

2 The record does not include any evidence fiten Waldman, M.D. It may be that Plaintiff

meant to refer to Peter J. Weingold, M.D., tiesating psychiatrist from October 2008 to Ap
2012. (AR 296-308.)
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iIssues. He had stopped takimgdication for his mental hé&h impairments becaus
it was not benefitingnim. (AR 53-54.)

b. Relevant Law

Where, as here, a claimdrds presented evidence of an underlying impairn
that could reasonably be expected to preduain or other symptoms, the ALJ m{
evaluate the intensity and persistencéhefclaimant’s symptoms and determine
extent to which those symptoms limitshor her ability to perform work-relate
activities. SSR 16-3;2016 WL 1119029, at *3 Absent a finding that the claima
is malingering, an ALJ must provide sgegiclear and convincing reasons beffq
rejecting a claimant’'s testimonybaut the severity of his symptomsrevizo v.
Berryhill, 871 F.3d 664, 678 (9th Cir. 2017) (citi@arrison v. Colvin 759 F.3d 995
1014-1015 (9th Cir. 2014)). “General findingsgarding a claimant’s credibility] ar
insufficient; rather, the ALJ must identifyhat testimony is not credible and wh
evidence undermines theaghant's complaints.Burrell v. Colvin 775 F.3d 1133
1138 (9th Cir. 2014) (quotingester v. Chater81 F.3d 821, 834 (B Cir. 1996)).
The ALJ’s findings “must be sufficientlgpecific to allow a reviewing court t
conclude the adjudicator rejected tlaimant’s testimony on permissible groun
and did not arbitrarily discredit aamant’'s testimony regarding painBrown-
Hunter v. Colvin806 F.3d 487, 493 (9th Cir. 2015) (quotBgnnell v. Sullivan947
F.2d 341, 345-346 (9th Cit991) (en banc)).

Factors an ALJ may consider whenkimg such a determination include t

objective medical evidence, the claimarntsatment history, the claimant’'s dai

3 Social Security Ruling 16-3p, which becameeefive March 28, 2016 applies to this case. S
16-3p rescinded and superseded the Commissigmastsrulings as to he the Commissioner wil
evaluate a claimant's statememntgarding the intensity, pers@sce, and limiting effects g
symptoms in disability claimsSeeSSR 16-3p, 2017 WL 5180304, at *he Ninth Circuit hag
found the changes in SSR 16-3p to be largely sityland held that SSR 16-3p is consistent
substance with Ninth Circuit precedenatlexisted before the effective dateevizo v. Berryhill

871 F.3d 664, 678 n.5 (9th Cir. 2017). Accordingly, @ourt relies upon Ninth Circuit authori
governing the proper method for assieg a claimant’s credibility.
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activities, an unexplained fare to pursue or follow tréent, and inconsistencies

in testimony.SeeGhanim v. Colvin763 F.3d 1154, 1163 (9th Cir. 2018)olina v.
Astrue 674 F.3d 1104, 1112 (9th Cir. 2012H).the ALJ’'s credibility finding is

supported by substantial evidence in theord, the court may not engage in second-

guessingThomas v. Barnhar278 F.3d 947, 958-959 (9th Cir. 2002).
c. Analysis

The ALJ provided several reasons fdiscounting Plaintiff's subjectivg

1%

complaints. To begin with, the ALJ conded that Plaintiff's statements were

inconsistent with the medical evidencAR 29-30.) Prior to reaching this

conclusion, the ALJ summaged the medical record.

The ALJ began by observing that the record contained objective evidepce ¢

“the diagnosis and treatmeneuropathies, chronic pasyndrome, and arthritis.

(AR 26.) The ALJ noted that in June 20®aintiff underwent an operation {o

address his left piriformis syndrome asalatic nerve entrapment. (AR 213-214.)
September 2009, Plaintiff underwent a simibgeration to address his right sidl
(AR 215-216.) Plaintiff reported only ngporary relief and an MRI reveale
reattachment or ineffectivairgical release. Conseqtgnin August 2010, Plaintiff

underwent chemodenervation of thextremities and trunk bilaterally

~

n
e.
d

electromyogram for chemodenervatio@nd intraoperative ultrasound. The

procedure was reportedly successful. (AR 217-218.)

In February 2013, Sarah Maze, M.D., conducted a osultative neurological

examination of Plaintiff. Plaintiff denied weakness and reported that he exefcise

daily, walked for about forty minutesnea was able to perform pushups. Plaintiff

denied any difficulties with his memorfxamination revealed that Plaintiffis

intelligence was in the normal to aboveeege range, his recall was intact, his

attention and concentration were not redyeed his immediate, remote, and recent

memory were good. Plaintiff had normalmand motor strength, normal reflexes

and coordination; could ambulate ip@gmdently; and had no swelling in |
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extremities. Dr. Maze diagnosed Plaintiffth chronic pain syndrome. Dr. Maz

opined that Plaintiff could perform workt the light exertional level with n
additional limitations. (AR 228-231.)

In July 2014, Celeste D. Emont, M, completed a consultative medi¢

examination of Plaintiff. Dr. Emont notedathPlaintiff reported that he was able
walk two to three blocks, vacuum, wash @ishand shop for grocesieHe stated thg
his pain was relieved with rsale relaxant which also Iped him sleep. Examinatio
revealed no tenderness to palpation oscteispasm of Plaintiff's spine; a norm
range of motion in his lumbar and cexi spine as well as his upper and lov
extremities; no joint deformities, tendernessp#dpation, or swelling in either h
upper or lower extremities; walked witmarmal gait; and was able to get on and
the examining table without difficulty; arithd normal motor strength, sensory, 4
reflexes. Dr. Emont diagnosed Plaifitikith a lumbar strain, recommended

psychiatric evaluation, and opined tHakaintiff could lift and carry 50 pound

occasionally and 25 pounds frequently; camdtand walk for sikours in an eightt

hour workday; can sit for six hours in a&mght-hour workday, and no addition
limitations. (AR 253-259.)
The ALJ noted that from July to Nawder 2014, Plaintiff was treated wi

physical therapy. The physical therapy meisoindicate that Plaintiff could benef

from pain management and psyathic treatment. (AR 324-354.)

In November 2014, Plaintiff underwiea hemocyte autograft procedure
treat his pelvic myalgia and tendinopatiihe treatment notes indicate that {
procedure followed unsuccessful conséme treatments of physical therap
analgesics, and anti-inflammatory ageni$he notes further indicate that t
procedure was successful, without complication, and that Plaintiff experience
relief. (AR 291.)

In September and Octab2015, Plaintiff sought treatment for complaints
pain and tenderness in tagkles, knees, thoracic andrbar spine, and sacroilig

6

—

n
al
ver
S
off

And

S

al

h
t

to
he

y,

d pa

of

1IC




© 00 ~N oo o s~ w N P

N RN N RN N N N NN R P R R R R R R R R
0o N o o A ON R O ©O 0O No o0 WwWN - O

joint. Imaging revealed inflammatory aritiis. Plaintiff was prescribed Clonazepa
Tizanidine, and Kenalog. (AR 312-323.)

With regard to Plaintiff's mental health, the ALJ noted thedical evidencs

of a history of depressiomd anxiety, reportedly reladeto his chronic pain. In

m,

3%

particular, the ALJ took note that Plafifhgparticipated in counseling sessions wjth

Peter Weingold, M.D., fror®ctober 2008 through April 2012. (AR 296-308.)

In February 2013, Jeriel Lorca, M.Dperformed a consultative psychiatfi

examination. Plaintiff reported that leeated his condition #h medications and

stated that the most helpful medication bmth physical and psychological issyes

was Milnacipran. According tthe mental status examination, Plaintiff's thou

process was coherent andjanized, but his mood was depsed and his affect was

constricted with a mild level of anxiety. Plaintiff d& good eye contact, but po

interpersonal contact with ehinterviewer. He was abl® sit still throughout the

interview. Dr. Lorca diagnosed Plaintiff witthepression. He opined that Plaintiff
condition would likely improve within 12 anths. In Dr. Lorca’s opinion, Plaintif

is not limited in his ability to perform iple, repetitive taskdp perform detaileg

and complex tasks; to maintain regularkvattendance; to perform work activities

on a consistent basis; to perform waaktivities without additional or speci
supervision; or to accept instructions frosupervisors. Plaintiff is only mildl
limited in his ability to complete a norinavorkday without interruption from hi
psychiatric condition, his ability to intect with coworkers and the public, and

ability to handle normal work-rated stress. (AR 219-224.)

A second psychiatric examination byvierd R. Ritvo, M.D., in July 2014

revealed similar results. Plaintiff's mentsthtus examination revealed his thou
process coherent and organized; intellectual function was normal; and concen

calculation, and memory were intact..Ritvo diagnosed Plaintiff with moo

disorder secondary to his medical conditidds Ritvo opined that Plaintiff was at

most, mildly impaired in his abilityo function mentally. (AR 264-269.)
7

jor

—h

%4

Al

~

UJ

NiS

ght
tratic
d




© 00 ~N oo o s~ w N P

N RN N RN N N N NN R P R R R R R R R R
0o N o o A ON R O ©O 0O No o0 WwWN - O

So long as it is not the only reason dming so, an ALJ penissibly may rely
on a lack of objective medical evidence discount a claimant’'s allegations
disabling pain or symptomssee Burch v. Barnhgrd00 F.3d 676, 681 (200"

(“Although lack of medicaévidence cannot form the sole basis for discounting

testimony, it is a factor the ALJ can considiehis [or her] credibility analysis.”);

Rollins v. Massanayi261 F.3d 853, 857 (9th Cir. 2001) (sans&ke alsd&SSR 16-3p
2016 WL 1119029, at *4 (Mar. 12016) (“[O]bjective medial evidence is a usefl
indicator to help make reasonable con@uasiabout the intensity and persistencs
symptoms, including the effects those symptoms may have on the ability to pt
work-related activities ...").

The ALJ's conclusion that Plaintiff'sallegations of diabling pain andg
symptoms were inconsistent with tbbjective medical eviehce is supported b
substantial evidence. With regard to Rtdf's physical impaiments, the ALJ noteq
the objective evidence that Plaintiff underwent surgical procedures, the last of
was reportedly successful; he participateghgsical therapyand he was diagnose
with inflammatory arthritis. Considemnthe foregoing objective medical eviden
the ALJ limited Plaintiff to light work. T@ ALJ reasonably could conclude that {
objective evidence was inconsistent with Riéf’'s allegations tlat he was disable
due to an inability to sit, stand, or wdtk more than a few minutes. With regard
Plaintiff’'s mental impairments, the ALJ prapenoted that the record did not inclug

any objective evidence of any significantmted limitation. Although Plaintiff argue

that the medical evidence actually sogp his subjective complaints because

shows he suffers from chronic pain syndeand “mental and estional difficulties”

of
)
pain

i
b of

brfori

[92)

(ECF No. 21 at 7), the Court may neecond guess the ALJ's reasonjlble

determination to the contraree Saavedra v. Berryhi2019 WL 1171271, at *
(C.D. Cal. Mar. 12, 2019) (“Although plaiff argues that ta medical evidencs
actually supports his subjective complaintsagain the Courhay not second gues
the ALJ’s reasonable determination to tloatcary, even if the evidence could gi
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rise to inferences more faale to plaintiff.”) (citingChaudhry v. Astrues88 F.3d
661, 672 (9th Cir. 2012)Accordingly, the ALJ wasentitled to rely upon it in

assessing the credibility of those allegations.

In addition, the ALJ found Plaintiff'sestimony regarding his symptoms and

limitations was inconsistent with othestatements in the record. (AR 3(
Specifically, the ALJ pointed out that during his consultative neurolog
examination, Plaintiff reported that heddiot have any weakness, exercised d&:
walked for 40 minutes, and was abledtw pushups. He furer reported having n
difficulty with memory or coordination. Yest the hearing, Plaintiff testified that |
was unable to walk for motban a few minutes or twielocks and had been unal]
to ride a bike for four years. (AR 30.) The ALJ further noted Plaintiff's testim
that his symptoms rendered him unablatwe, but his medical records includg
statement from Dr. Sampler stating thati®tiff had no ongoing condition that wou
interfere with safe driving. (AR 30¢iting AR 251.) Finally, the ALJ note
Dr. Lorca’s notes reflecting that Plaintiff ‘a8 able to sit in his seat comfortal
throughout the interview despite him statthgt it is difficult for him to stay seate
for a lengthy amount of time(AR 30, citing AR 223.) Tle ALJ could properly rely
on these inconsistencies to impugn the accuracy of Plaintiff's testimony
statementsSee Burch400 F.3d at 680 (“In determng credibility, an ALJ may

engage in ordinary techniques of crelityp evaluation, such as considering |...

inconsistencies in claimant’s testimonysge generallfCarmickle v. Comm;rSoc.
Sec. Admin.533 F.3d 1155, 1161 (9th Cir. 2008).

In addition, the ALJ noted that althoughalpitiff reported pain in his feet, ar
his physician recommended an MRI, Pldimefused additional objective testing
determine the cause. The Alconcluded that this undemad Plaintiff's assertior
that his symptoms are as/see as he alleges. (AR 3fiting AR 316.) The ALJ coulg
properly rely upon Plaintiff's failure to pswe treatment as a reason to discount
credibility of his subjective complaint§ee Chaudhry688 F.3d at 672 (“[I]f 8
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claimant complains about didaly pain but fails to seek treatment, or fails to follg
prescribed treatment, for tipain, an ALJ may use suchltae as a basis for findin
the complaint unjustified....”) (citation omittedytolina, 674 F.3d at 1113 (ALJ ma
properly consider “unexplaineat inadequately explained failure to seek treatm
or to follow a prescribed course of tregnt” when evaluating claimant’s subjecti
complaints) (citations and internal gabbn marks omitted); SSR 16-3p, 2016 V
1119029, at *7-*8 (ALJ may giveéess weight to subjecivstatements where “th
frequency or extent of the treatment soughtin individual is not comparable wi
the degree of the individual’s subjective conniis, or if the individual fails to follow

prescribed treatment that ghit improve symptoms....”).

Finally, the ALJ observed that Plairtiivas able to sit through the entire

hearing without apparent discomfort. (AR.) Although the AL&ould not base he
credibility solely on her own observationsRifintiff during the hearing, she cou
permissibly rely on observations ofaiitiff's demeanor and conduct during t
hearing, when assessing his credibilifpnapetyan v. Halter242 F.3d 1144, 114
(9th Cir. 2001)Diaz v. Berryhil] 2017 WL 6028492, at *2 (C.D. Cal. Dec. 5, 201
Here, the ALJ permissibly lied upon her observation that Plaintiff was able tg
through the hearing as one reasardiscounting Plaintiff's credibilitySee Lansforg
v. Astrue 319 F. App’x 627, 628 (9th Cir. 200@LJ properly relied on “observatio
that Lansford was able to sit for 25 miesitduring the administrative hearing desj
testifying that she was incapable of sitting for longer than 15 minutes” as a bag
rejecting the claimant’s testimony). Furthema, even if the ALJ erred in relying ¢

her observations, any error was harmledgyint of the remaining legally sufficier

reasons supporting her credibility determinati®ee Molina 674 F.3d at 1115;

Carmickle 533 F.3d at 1162-1163.
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Based upon the foregoing, the Court dades that the ALJ provided specific,

clear and convincing reasons for discounting Plaintiff's testimony and stateing
2. Whether the ALJ erred inassessing Plaintiffs RFC

Plaintiff contends that the ALJ improje determined Plaintiff's RFC. (EC
No. 21 at 9-14.)

a. Relevant Law

The RFC is the most @aimant can still do despite his or her limitatio

Smolen v. Chater80 F.3d 1273, 1291 (9th 1Ci1996) (citing 20 C.F.R|

8 404.1545(a)). In determining a claimarREC, an ALJ must consider all releve
evidence of record, including medical opinioBeeTommasetti v. Astry®d33 F.3d
1035, 1041 (9th Cir. 2008Robbins v. Soc. Sec. Admi66 F.3d 880, 883 (9th Ci
2006). The ALJ must “explain in [his or felecision the weight given to ... [the

nts.

Nt

N

2]

opinions from treating sources, nontreg sources, and other nonexamining

sources.” 20 C.F.R. 88 404.1527(e)(2)(#16.927(e)(2)(i)). In making an RF

determination, the ALJ may consider thdisatations for which there is support

the record and need not consider propesjgcted evidence subjective complaints.

See Bayliss v. Barnha27 F.3d 1211, 1217 (9th CR005). A district court mus

uphold an ALJ's RFC assessmi&vhen the ALJ has apptiehe proper legal standaf

and substantial evidence in the recasda whole supports the decisi&ee, id.-The
Court must consider the ALJ’s decision in the context of “the entire record
whole,” and if the “evidence is susceptilbddemore than one tianal interpretation
the ALJ’s decision should be upheldRyan v. Comm’r of Soc. Sgb28 F.3d 1194

4 As part of his challenge to the ALJ’s cratiipp determination, Plaintiff includes a discussig
regarding the ALJ’s duty to consider the combiedfeécts of physical and mental impairmentg
determining whether the claimant’s impairmentset or equal a Listing. (ECF No. 21 at 7-
Plaintiff then includes the legal standard laggble to considering the opinion of a treati
physician. (ECF No. 21 at 8-9.) Plaintiff condks that the ALJ erred by finding that “Claimg
could perform Sedentary Work atiterefore his past work as desaman.” (ECF No. 21 at9.) T

ALJ, however, did not make suehfinding. It appears that therémoing are boilerplate langua
and intended to be included in a different cd$e Court declines taddress these assertions.
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1198 (9th Cir. 2008) (citation and internal quotation marks omitted).

b. Analysis

The bulk of Plaintiff's argument on this issue consists of a general discy
of law and a summary of evidence. (EQB. 21 at 9-14.) Plaintiff's only specifi
claim of error related to the ALJ’s RFCtdamination is his contention that the A
erroneously failed to include a limitatidmased upon Plaintiff's inability to mainta
a work schedule without frequent, unschedubreaks or absences. (ECF No. 2
14.) Accordingly, the Court limits its discussion to the ALJ’'s evaluation of
evidence relevant to ihalleged limitation.

In assessing Plaintiff's RFC, the Aldiscussed all of the medical eviden
including the medical opinions. As set fodbove, the ALJ noted Plaintiff's histo
of depression and anxiety as reflectedthe treatment notes from Plaintiff
counseling sessions witbr. Weingold. (AR 27.)

The ALJ discussed the reports of fhe/chiatric consultative examiners. /
set forth above, Dr. Lorca opined that Pldfng only mildly limited in his ability to
complete a normal workday without inteption from his psychiatric condition, h
ability to interact with coworkers artie public, and his ability to handle norm

work-related stress and otherwise not lediby his mental condition. (AR 219-224

Similarly, Dr. Ritvo, the other psychiatrmonsultative examiner, opined that Plaing

Is only mildly impaired in his n&al functional capacity. (AR 264-269.)

The ALJ afforded the opinions of Drisorca and Ritvo “some weight.” The

ALJ concluded that the evidence indicatbdt Plaintiff experienced anxiety ai

depression largely in relation to hisrghic pain and its affects. Consideri

Plaintiff's physical and mental impairmentscombination, the ALJ concluded that

Plaintiff suffered “slightly more than milldmitations in concentration, memory, af
his ability to interact with others.” (AR 28.)

The ALJ also considered the opinionglo# State agency medical consultat
Dr. Henderson opined that Plaintiff had milehitations in activities of daily living
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moderate limitations in social functioniagd moderate limitations concentration
persistence, and pace. (AR 90-93.) Statenag physician, Mana Lauster, M.D.
opined that Plaintiff could perform meim exertional work with no othe
limitations. (AR 89-903 The ALJ explained that Dr_auster neither examing
Plaintiff nor based her opinion on the mostent evidence,na the ALJ accordeq
that opinion little weight. The ALJ affoedl Dr. Henderson’s opinion great weig
explaining that while Dr. Henderson also did not examine Plaintiff, his opini
consistent with the mechl evidence. (AR 28.)

With regard to Dr. Stampler, the Alnbted that Plaintiff received bi-week
psychotherapy from Dr. Stampler begimgiin December 2010. On January

2014, Dr. Stampler completed a mentesidual functional caxity assessment.

Dr. Stampler diagnosed Plaintiff with a depressive disorder, pain disord

anxiety disorder, attention deficient diserdand chronic neuropathic pain due

bilateral sciatic nerve injy. (AR 237.) Dr. Stampler opined that Plaintiff |i

permanently disabled. More specificallpy. Stampler opined that Plaintiff hg
moderate to extreme limitations in afeas of mental functioning, and tha
limitations would substantially interfere wittis ability to work on a regular schedt
without several absencpsr month. (AR 237-240.)

Before rejecting the uncontradicted opinion of a treating or exam

physician, an ALJ must provide cleand convincing reasons for doing stll v.

Astrue 698 F.3d 1153, 1159160 (9th Cir. 2012)Carmickle 533 F.3d at 1164.

“Even if contradicted by another doctoretbpinion of an examining doctor can
rejected only for specific and legitimateasons that are supported by substa
evidence in the recordHill, 698 F.3d at 1160 (quotingegennitter v. Comm’r G
Soc. Sec. Adminl66 F.3d 1294, 1298-1299 (9@ir. 1999)). An ALJ meets th

requisite specific and legitimate standdby setting out a dailed and thorougt

> While Dr. Henderson address@thintiff's mental impairments, Dr. Lauster addressed (
Plaintiff's physical impairments.
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summary of the facts and conflicting ctial evidence, stating his interpretati
thereof, and making findings.Trevizq 871 F.3d at 675 (cit@ns and interna
guotation marks omitted). Because Dr. Stéaris opinion was contradicted by tk
opinions of the two psychiatric cortative examiners and the State agel
physicians, the ALJ was required to pueispecific and legitimate reaso
supported by substantial eeiace before rejecting it.

The ALJ gave Dr. Stampler's opon limited weight based upon h
conclusion that it was inconsistent withe medical evidence. In reaching tl
conclusion, the ALJ noted evidence inding that Plaintiff had normal to abov
average intelligence and that he performaedl in a memory assessment. (AR 1
citing AR 219, 229, 267.) The ALJ's charegkation of the medical record
supported by substantial evidence. Obyectindings from Plaintiff's neurologicg
examination revealed normal to abosgerage intelligencerecall was intact
immediate, remote, and recent memoryewvgood, and attention and concentrat
were not reduced. (AR 228-229.) In hisbFRgary 2013 psychiatric consultatiy
examination, Plaintiff stated that hmemory was okay, and the mental sta
examination confirmed that his memaspnd concentration were intact. (AR 21
222.) Likewise, the July 2014 psychiatdonsultative examination found both |
memory and concentration to be inta@R 267.) Based on i the ALJ could
permissibly reject Dr. Stampler’s opinion iasonsistent with other evidence in t
record. See Tommasettb33 F.3d at 1040-1@4(concluding that the ALJ ma
properly reject a treating physician opiniomtths inconsistent with other medic
records)Batson v. Comm’r of Soc. Sec. Adm@®9 F.3d 1190, 1195 (9th Cir. 200
(“an ALJ may discredit traang physicians' opinions that are conclusory, brief,

unsupported by the record as a whaler by objective medical findings®)in sum,
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and

¢ The Commissioner notes that the ALJ also observed that Plaintiff participated in the hearing wi

no apparent mental limitations. (EQ¥o. 29 at 9.) To the extentahthe ALJ intended to rejeq
Dr. Stampler’s opinion based uporrimavn observations of Plaiffts mental fun¢ioning during

the hearing, she may have committed efd@eTobias v. Colvin2014 WL 2448916, at *5 (C.D.
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the ALJ properly considered all relevant evidence of record, including medica

opinions, and provided specifand legitimate reasons for rejecting Dr. Stampler’s

opinion. Consequently, the ALJ was nofjueed to include Dr. Stampler’s opinign

that Plaintiff was unable to maintain aguar work schedule in her assessmen
Plaintiff's RFC.
3. Whether the ALJ erred by concuding that Plaintiff could perform a
significant number of jobs in the national economy.
At Step Five of the sequential presethe Commissioner bears the burde
showing that, given the claimés RFC, he can engage ather substantial gainfy

work existing in significant numbers in the national econo@senbrock v. Apfe

t of

n of

240 F.3d 1157, 1162 (9th Cir. 2001). Whardaimant has significant non-exertional

impairments, the ALJ appraptely relies upon the testimomy a VE to make such

a determination. The VE must identifyb® in the national economy with physigal

and mental requirements that fall within the claimant’'s RB§&nbrock240 F.3d al
1162-1163.

In the present case, the ALJ propoaduypothetical question including all
the limitations in Plaintiff's RE. The VE testified that aindividual with Plaintiff's

age, education, work experice and RFC could not perfohis past relevant work.

However, such a hypothetical claimant copéaform the jobs of basket filler (DO
529.687-010), garment bagger (DOT 920.687-018), and laundry worker
302.685-010). (AR 73-75.)

Plaintiff first contends that the ALJred in this conclusion because when

limitations of being off task 20% of thene, being unable to work on a schedd

and being absent several tisre month were added to thgpothetical question, the

VE testified that there were no jobs swucklaimant could péorm. (ECF No. 21 at

15;seeAR 75.) In addition, Plaintiff contels that the ALJ improperly relied upq

Cal. May 30, 2014). However, because the Coonddfithe ALJ provided ledg sufficient reasong
discussed above, any error was harmless.
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the VE's testimony to hypothetical questso that did not include Plaintiff’

subjective complaints. As discussatiove, however, the ALJ's RFC proper

rejected both Dr. Stampler’s opinion and Ridd’'s subjective complaints. Therefor
the ALJ was not required to include thasdrer hypothetical question to the VE.
Next, Plaintiff argues that the Alfdund Plaintiff had moderate difficultig
with regard to concentratiopersistence or pace, butgtinding was not include
in the ALJ’s hypothetical question. Plafifitcontends that the ALJ’s limitation t

simple, repetitive work does not reflecetforegoing limitation(ECF No. 21 at 15.

The Ninth Circuit has held that &i.J may sufficiently account for moderate

difficulties in concentration, persiste® and pace by assessing an RFC restriq

the claimant to simple, routine, repetéivtasks, so long athat assessment

consistent with restrictions eghtified in the medical evidenc8tubbs-Danielson V.

Astrue 539 F.3d 1169, 117fth Cir. 2008);see alsoTurner v. Berryhil] 705
F. App’'x 495, 498 (9th Cir. 2017) (reaffirmirgfubbs-DanielsgrHughes v. Colvin
599 F. App’x 765, 766 (9th Cir. 2015) (samiskael v. Astruge494 F. App’x 794

(9th Cir. 2012) (sameBabin v. Astrue337 F. App’x 617 (9th Cir. 2009) (sane).

This is what the ALJ did here. The ALspecifically adopted the opinion
Dr. Henderson, the State agency physisidio opined that Plaintiff had moderg
difficulties maintaining oncentration, persistenceand pace. Dr Henderson

concluded that notwithstanding Plaintifisoderate mental liftations, he was stil

” The Court is aware that in an unpublishesegahe Ninth Circuit found that the ALJ erred
limiting a claimant to simple, repetitive, or unga work after finding the claimant has moder
limitation in maintaining concerdtion, persistence, or pa@rink v. Comm’r of Soc. Sec. Admij
343 F. App’x 211, 212 (9th Cir. Aug. 18, 200®ecent unpublished Ninth Circuit decisior
however, do not citBrink, but rather reaffirnstubbs-DanielsarFurthermoreBrink (and most of
the cases following it) are distinguishable from this one because, as discussed above, the A
upon a medical opinion that Plaintifbald perform simple, repetitive worlSee, e.g.Banks v.
Colvin, 2017 WL 113055, at *4 (C.D. Cal. Jan. 2017). Thus, the Court concludes tBatibbs-
Danielsongoverns this cas&ee Jack Tu v. BerryhiR018 WL 5778237, at *5 (. Cal. Nov. 1,
2018) (declining to followBrink, explaining in part that “recent unpublished Ninth Circuit cg
have not citedrink and rely instead o8tubbs-Danielsoto find that ‘simple task’ hypothetica
can encompass concentration, Etesnce, and pace limitations.”).
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able to perform unskilled work — namely, skkonvolving tasks tht are “learned angd
performed by rote.” (AR 90-92.) Plaifftipoints to no othe medical opinion
evidence, other than that which wasrmssibly rejected, suggesting that his
moderate difficulties maintaiing concentration, persistee, and pace would render
him unable to perform simple, repetitive woAccordingly, the Court concludes that
the ALJ properly translatedPlaintiffs moderate difficlties in concentration|
persistence, and pace ingolimitation to simple, routine and repetitive taskse
Valerie C. v. Berryhill2019 WL 450675, at *5 (C.BCal. Feb. 5, 2019} Hamasyan
v. Berryhill, 2018 WL 6025596, at *4 (C.OCal. Nov. 16, 2018)WValsh v. Berryhill
2017 WL 7859362, at *5 (C.DCal. Nov. 29, 2017). It follows that the ALJ[s
hypothetical to the VE appropriately acmted for all Plaintiff's limitations, angd
therefore, the ALJ was entitled tely upon the VE’s testimony.
ORDER
For the foregoing reasons, IT IS ORRED that Judgment be entered

affirming the decision of the Commissionadadismissing this action with prejudice.

Ay Mocf—

ALEXANDER F. MacKINNON
UNITEDSTATESMAGISTRATE JUDGE

DATED: 4/18/2019
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