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onsclobohm v. County of Los Angeles et al

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SUSAN S. E. VONSCLOBOHM, Case No. 2:18x¢04527 JRV (ADS)
Plaintiff,
V. ORDER DENYING MOTION TO SET ASIDE
DISMISSAL AND DENYING MOTION FOR
COUNTY OF LOS ANGELES, et al., PRELIMINARY INJUNCTION
Defendants.
l. INTRODUCTION
The above-captioned case is one of anbber of cases filed by pro se plaintiff
Susan Vonsclobohm (“Plaintiff”) arising from acrimimus divorce and child custody

proceedings between Plaintiff and her ex-haisd Brian Evans. Plaintiff asserts the
state court divorce and custody proceedings vialdter civil rights under 42 U.S.C
§ 1983 and requests the Court order the mewfrher children to her custody. After
failing to properly prosecute the case angdeated failures to comply with court orders

on January 18, 2019, this case was dssad without prejudice and judgment was
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entered. [Dkt. No. 40]. On March 4, 2Q Blaintiff filed the at issue Motion to Set
Aside Dismissal, which is ready for decisiofDkt. No. 41]. Having considered the
papers filed in support of and in oppositito the motion and the Court’s records,
Plaintiffs Motion to Set Aside Dismissa&d denied for the reasons stated below.

. PROCEDURAL BACKGROUND

On May 24, 2018, Plaintiff filed this cimights complaint under 42 U.S.C. § 198
(“Complaint”) against her ex-husband, Bni&vans (“Evans”), the County of Los
Angeles, three social workers, Linda Fdsr Nicole Levine, and Cathrine Woillaténd
two state court judges, the Honorable Mark Juhdsde Juhas”) and the Honorable
Natalie Stone (“Judge Stone”) (collectively refedrt® as “Defendants”). [Dkt. No. 1].
The Complaint arises out of ongoing famldyv proceedings in California state court
which resulted in custody of Plaintiff's ckiten being awarded to Evans. [Dkt. No. 1,
p. 6]. Thisis the third of six cases, fotivil rights complaints and two habeas petition
Plaintiff filed in this court since 2014 rdlkd to this child custody dispute. Spell v.

Cunningham Ill, Case No. 2:14+09806 SJO MRW (Dec. 23, 2014); Spell v. County ¢

Los Angeles, Case No. 2:15-6F775 GW PJW (Oct. 4, 2018)Spell v. Stone, 2:19-cv-

02073 JGB JC (March 20, 2019); Spell vosé, 2:19-cv-05886 JGB JC (Jul. 9, 2019);

Vonsclobohm v. County of Los AngeleSase No. 2:18-cv-0457 JFW ADS (May 24,

2018); Spell v. County of LoAngeles, Case No. 2:19-c\6652 FMO ADS (Jul. 31, 2019)|

1Plaintiff lists Catherine Woilled as a defendant twice.

2 Plaintiff also opened a case on the sadtag as Case No. 2:4/-07775, which was
closed by the court four days after Plaingffened it because Plaintiff failed to upload
any documents, including a complaint. SpelCounty of Los Angkes, Case No. 2:15-
cv-07776.
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Shortly after Plaintiff filed this Complainthree motions to dismiss were filed b)
the following defendants: Judge Juhas omd @4, 2018 [Dkt. No. 9], Albert Gibbs
(“Gibbs”)3 on July 2, 2018 [Dkt. No. 13], and Evans on Judy 3019 [Dkt. No. 19].
Despite requesting an extension of timealtoso, Plaintiff failed to oppose these
motions. Instead, on or around August 9, 20 18inRif, using the name Susan S. E.
Von Schlobohm, filed another civil rights complaimaming additional defendants
(“Subsequent Complaint”) without seeking leave @fit to do sd. [Dkt. No. 22].

Failure to Respond to AugustOrder Requiring Clarification

On August 10, 2018, the Court issuelNatice to Filer of Deficiencies that
notified Plaintiff that the Subsequent Complainhtained the following errors: (1) leav
of court is required for filing; (2) it inclueld more than ten Does or fictitiously named
parties in violation of Local Rule 19-1; ar{8) it lacked Plaintiff's signature. [Dkt.

No. 23]. On August 16, 2018, the Court issued aded Requiring Clarification
(“August Order Requiring Clarification”) directin@laintiff to explain whether she
wished to file a proposed amended complainproceed with the original Complaint.
[Dkt. No. 24]. The Order also contained a secontiae that the Subsequent Complair
contained the three errors listed in the Noticd-iler of Deficiencies. [Id., p. 2].
Plaintiff was advised that if she elected to fil€iast Amended Complaint by no later

than August 30, 2018, she need not otherwise regponhe Order Requiring

3 Defendant Gibbs was not named as a defendanteimtiginal Complaint but filed a
Motion to Dismiss the Complaint because heswsarved on June 19, 2018 with a copy
the summons and Complaint. [Dkt. No. 13, p. 2 n.1]

4 Defendant Gibbs was one of the additional pani@asied in the Subsequent
Complaint. [Dkt. No. 22, pp. 1, 3].

[¢]
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Clarification. The Court expressly warned Rfaff that failure to timely file a response
to the Order may result in a recommendationhte District Judge that this action be
dismissed without prejudice for failure togeecute and obey Court orders pursuant t
the Federal Rule of Civil Procedure 41(Blaintiff failed to respond to this Court’s
Order Requiring Clarification or file a First Amead Complaint.

Failure to Comply with September Order to Show Cause

On September 19, 2018 the Court issaedOrder to Show Cause Re Plaintiff's
Failure to Respond to the Court’s Order Requirinayffication (“September Order to
Show Cause”). [Dkt. No. 30]. Plaintiff waslvised that she “may respond to this Ords¢
to Show Cause by filing one of the followg: (1) a First Amended Complaint naming al
defendants and all claims, along with explanation of why an amendment to the
original Complaint is needed; or (2) a Wen response stating the desire to proceed
with the original Complaint.” [Dkt. No. 30, p. 2]n this same Order to Show Cause,
Plaintiff was again expressly warned that faduo file one of these two responses by
later than October 2, 2018 may result in a recomda¢ion to the District Judge that
this action be dismissed without prejudice failure to prosecute and obey Court ordsg
pursuant to Federal Rule of CiRrocedure 41(b)._[Id., p. 3].

On October 2, 2018, Plaintiff filed a First Amerd€omplaint. [Dkt. No. 31].
However, Plaintiff again failed to sign the Firsmm&nded Complaint._[Id., p. 56].
Interestingly, Plaintiff did sign a First Requeset Relief from Number of Does, which
she filed on October 3, 2018, one day after sleelfihe unsigned First Amended
Complaint. [Dkt. No. 32, p. 8]. Plaintiff aldailed to submit any explanation of why al
amendment to the original Complaint was ne@ar in any way oppose the motions tg

dismiss._See [Dkt. No. 31].
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Failure to Respond to October Order

On October 4, 2018, the Court issued an Ordekistgithe First Amended
Complaint and Requiring Plaintiff to Fike Signed First Amended Complaint By No
Later Than October 9, 2018 (“October Or&iriking”), striking the First Amended
Complaint pursuant to Federal Rule of CRilocedure Rule 11(a) and Local Rule 11-1.
[Dkt. No. 34]. The Court expressly warned Plaifitiifat failure to file a signed First
Amended Complaint by October 9, 2018 wduésult in a recommendation that this
action be dismissed._[ld.]. Again, Plaififailed to comply withthe Court’s order and
file a signed First Amended Complaint.

Failure to Respond to December Order to Show Cause

On December 6, 2018, nearly two montfer the deadline by which Plaintiff
was ordered to file a signed First Amendeaimplaint, the Court issued another Order
to Show Cause (“December Order to Show Cause”)ctiimg Plaintiff to show cause, by
no later than December 20, 2018, why this actioousth not be dismissed for failure to
prosecute and obey the Court’s ordersisT@rder to Show Cause expressly warned
Plaintiff that failure to file a signed F§t Amended Complaint or written response
setting forth compelling reasomgéhy Plaintiff has failed to timely file a signedrbt
Amended Complaint would result in a recomma@tion to the District Judge that this
case be dismissed pursuant to Federal Ru@wlifProcedure 41(b). [Dkt. No. 36, p. 3].
Again, Plaintiff failed to respond to the Pember Order to Show Cause or to file a
signed First Amended Complaint.

Failure to Object to Report and Recommendation

On December 26, 2018, the Court issued a RepattRecommendation

recommending that Plaintiff's case be dissed for failure to prosecute the case and
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comply with court orders pursuant to Federal RUI€iwil Procedure 41(b). [Dkt.
No. 38]. On the same day, the Court issaeNotice of Filing of Magistrate Judge’s
Report and Recommendation, which instrucBRddintiff that any objections to the
Report and Recommendation must be filed and sebyethnuary 15, 2019. [Dkt.
No. 37]. Plaintiff did not fie any objections to the Rert and Recommendation.

On January 18, 2019, the Court issued an Ordeepticg Report and
Recommendation of United States Magistrate Judge@amissing Case [Dkt. No. 39]
and a Judgment [Dkt. No. 40] dismissing the cadé@euit prejudice for failure to
prosecute the case and comply with court esdePlaintiff did not file a motion for
reconsideration or a notice of appeal.

Motion to Set Aside Dismissahnd for Preliminary Injunction

Forty-five days after the filing of the Judgmeah, March 4, 2019, Plaintiff filed
the at issue Motion to Set Aside Dismissal with amorandum in support
(“Memorandum?”). [Dkt. Nos. 41, 41-1]. Shtdy thereafter, on March 12, 2019, prior to
obtaining an order setting aside the dismisB&intiff filed a motion for preliminary
injunction titled, “Motion for Declaratory and Injictive Relief and the Return of the
Plaintiff's Four Biological Children” (herdter referred to as “Motion for Preliminary
Injunction”). [Dkt. No. 44]. On April 3, 2019, dendant Evans filed an Opposition to
the Motion to Set Aside Dismissal (“Evangposition”). [Dkt. No. 50]. On the same
day, Judges Juhas and Stone filed an Ogmosto Plaintiff's Motion to Set Aside
Judgment and Motion for Declaratory Relied (thas/ Stone Opposition”). [Dkt. No. 51].
Plaintiff filed a “Reply Briefin Support afhe Plaintiffs Requst [sic] to be Heard;
Motion to Set Aside Judgment and Motitor Declaratory Relief” (“Reply”). [Dkt.

No. 56]. Plaintiff also filed two dealations. [Dkt. No. 41-2, 44-2].
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Since the filing of the Motion to Set ke Dismissal, and prior to receiving an
order setting aside the judgment of dismisBdaintiff has filed something with the
Court virtually every day in this case. Theselfiys include a motion for preliminary
injunction, fiteen requests for judiciabtice, seventy-five exhibits, multiple
supplemental briefs and ex parte applications,rmemded petition, and multiple
declarations, all related to the state court fardigpute. Plaintiff also filed a request fg
default judgment in this closed case. [DKb. 143]. Plaintiff's two habeas petitions,
filed using the name Susan Spell and chedieg a 2016 juvenile dependency court
order, were summarily dismissed and Plaintiff's immas for reconsideration were
denied._Spell v. Stone, 2:19-cv-02073 JGB(l€éd March 20, 2019); Spell v. Stone,
2:19-cv-05886 JGB JC (filed Jul. 9, 201AIso using the name Susan Spell, Plaintiff
filed another civil rights complaint againsi@gal workers and state court judges relate

to her child custody dispute. Spell v. Cdyiof Los Angeles, Cse No. 2:19-cv-06652

FMO ADS (filed Jul. 31, 2019). Yet anothewvil rights case was filed by Christopher
Von Schlobohm, who appears to be Plaingitfurrent husband, related to Plaintiff's

child custody dispute. Von Schlobohm v.u®dy of Los Angeles, Case No. 2:19-cv-

07358 DOC ADS (filed Aug. 23, 2019). These actiams pending.
[1. ANALYSIS

A. Plaintiff's Arguments in Support of Motion

In her Memorandum, Plaintiff preserdschronological factual background,
beginning on May 23, 2018, that focusesthe alleged conduct of defendants Evans
and Judge Juhas related to the underlyimgilialaw proceedings before Judge Juhas
[Dkt. No. 41-1, pp. 2-9]. Plaintiff makesdo arguments why the Court should set asid

the dismissal of this case. First, Plainéifigues the Court should set aside the dismis
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for harmless error under Federal RuleCofil Procedure 61 (“Rule 61”) because
“Plaintiff refiled her civil rights complaihwith a signature, caption [sic] First
Amended,’as requested.” [Dkt. No. 41-1, p. 9]aiRtiff also argues that defendants
failed to notify her of a hearing or in-chamber tieg of January 19, 2019 [Id.].

Second, Plaintiff argues the Court slaset aside the dismissal for excusable
neglect under Federal Rule of Civil Proced6f (“Rule 607). [Id., p. 10]. Plaintiff
argues that from May 1, 2018 through Felmu22, 2019, “Professionals such as schogq
psychologist, pediatrician and drug rehaiailion doctors required full attention for
[Plaintiff's child]’s suicide watches periodically[ld.].

Third, Plaintiff argues the Court shoudét aside the dismissal for “perjury, frau
fear of harm/duress/coercion.” [Id., p. 1RJaintiff alleges she is under duress “from
her fear of Evans harm”and Judge Juhas’allegedaton to deny Plaintiff “protection
from Evans crimes to her children.”_[Id.Plaintiff also states she “suffers financial
duress and fear of Evans’threats of conténaprest and bench warrants from Juhas”
and she “is also under duress from defendamas will not do their governmental dutie
to recuse.” [Id.].

Finally, Plaintiff argues the “federal court mugtant this motion to set aside the
dismissal 1-19-2019 of her Plaintiff's civilghts action brought under 42 U.S.C. § 1983
suing the County and employees.” [Id.].aRitiff asks the Court, “federal court must
vacate orders 5-23-16, returning the Plairdiffiree biological children.” [Dkt. No. 41-1

p. 13]. Plaintiff asserts that “federal courtlieetonly remedy to correct this abuse of

5The Court’s records do not reflect that a heaongh-chamber meeting took place on
or around January 19, 2019 in this case.

)]
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state power that violated the childreddmtiff's fourth, sixth, and fourteenth
amendment constitutional rights.” [Id.In her Memorandum, Plaintiff seeks the
following relief: (1) set aside the dismissald “quashing service if alleged 1-19-19;”
(2) grant a hearing on “these matters;” (3¢ate “erroneous findings/orders from fals
facts-juvenile dependency 5-11-16;" (4) grant ajunction or mandate returning
Plaintiff's children with a protective orddrom Evans; (5) enforcing Plaintiff's eldest
child’s “170.6 removing Juhas from his DV and thanfily court case;” (6) “[rJemove
Juhas/Stone from this complaint post Injtinn to return children;” and (7) bar “in
chamber meetings or hearings withoutige going forward.” [Id. p. 14].

B. Defendant Evans' Arguments

In his Opposition, Evans argues the Mutito Set Aside Dismissal is “nothing
more than an attempt to again re-litigateétiamily law action related to Plaintiff and
Evans’marriage dissolution and the Depaennt of Child and Family Services’ order
removing the minor children from Plaintgfcare. [Dkt. No. 50, p. 3]. Evans then
argues Plaintiff has failed to meet her burden uradey subsection of Rule 60. [Id.].
Regarding “mistake, inadvertence, surpriseexcusable neglect,” Evans argues that
these “all boil down to excusable neglect; i.eshawing of a reasonable excuse for the
default or entry of a judgment.”_[Id., p. 4Evans cites to thearious forms of duress
Plaintiff claims she was under and argueatttihe ‘duress’ Plaintiff was under has no

bearing on why she failed to simply siger [Subsequent Complaint] and does not

provide the basis for ‘mistake.” [Id.]. Evarasserts Plaintiffs neglect is not excusabl¢

because Plaintiff “knew she filed this actiongshas provided with nearly five months
correct her various and repeated errors fumther prosecute her case, and she simpl

failed to do so.” [Id.]. Evans further n@¢hat Plaintiff has failed to allege any newly

11
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discovered evidence, fraud, misrepresentationther misconduct that led to the filing
of the judgment in this case, or to assert thatjtlldgment is void or should no longer
have prospective application, or any other eato justify relief from the dismissal.
[Id., pp. 5-7].

C. Judge Juhas’and Judge Stone’s Arguments

In the Juhas/ Stone Opposition, Judges Juhas antkStrgue Plaintiff has failed
to establish sufficient grounds to suppart order setting aside the dismissal under
Rule 60. [Dkt. No. 51, p. 4]. Specifically, Judg&uhas and Stone argue that Plaintiff’s
grounds do not establish mistake, surprise, or gable neglect, and that Plaintiff's
conclusory allegations regarding fraud argaleconclusions that the Court need not

accept as true under Ashcroft v. Igbal, 556 U.2,68%79 (2009), and Bureerong v.

Uvawas, 922 F. Supp. 1450, 1462 (C.D. Cal. 1996]., p. 4]. They argue this case is
barred against them by absolute judicial immunigaenerally by Younger
Abstention. [Id., pp. 6-9]. Judges Juhas and 8talso argue, “Plaintiff's reliance on
Rule 61is misplaced as that Rule govethe erroneous admission or exclusion of
evidence, and no evidence has been admitted ou@edlin this action.” [Id., p. 2].
Judges Juhas and Stone assert PlaintiffsiMdofor Preliminary Injunction is without
merit and procedurally improper becauseaainimum, there is no case pending to
support an issuance of a preliminary injunctioDkf. No. 51, p. 4].

D. Plaintiff's Arguments in Reply

In her Reply, Plaintiff argues the Yoger Abstention doctrine, res judicata and
collateral estoppel do not bar her Motiom freliminary Injunction. [Dkt. No. 56,
pp. 1-8]. Plaintiff also argues she has sudintly established grounds for setting aside

the dismissal. [Id., pp. 8-18]. Plaintiff am re-alleges her assertions relating to the

10
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state court proceedings from the Complaidgntifies conduct in the state court
proceedings she believed was fraudulent, and assleat Judge Stone lacked
jurisdiction to issue her orders. _[ld., pp 98- Plaintiff makes various allegations that
she asserts support setting aside the dishiaBaf which pertain to the state court
proceedings. These include the following camtions: (1) Judge Juhas “misrepresent
his in chamber order combining [Plaintiff's eldestild’s] [domestic violence restraining
order], refusing his duty to recuse;” (2idge Juhas issued orders outside of his
jurisdiction in violation of Plaintiff's rights andided Evans’abuse of the minor
children; (3) Plaintiff has shown that her ¢ikghts lawsuit is meritorious; (4) that
“evidence of due process violations demoasérPlaintiff's right to be heard;” and

(5) “subdivision (6) relief has been grantetien an innocent third party was harmed
the default judgment.”_[Id., p. 13]. Ptdiff then appears to assert that she has
presented evidence to support an “order for anragp.”® [Id., p. 17]. Finally, Plaintiff
argues that she should be granted leniency beaafussr pro se status and because
courts liberally apply the rules regardiesgtting aside default judgments. [Id.,

pp. 16-18].

E. Standard of Review Under Rule 60

A party may seek reconsideration onauaer or judgment by filing a motion for

relief from judgment under Rule 60(b) ofdalirederal Rules of Civil Procedure (“FRCP’).

Reconsideration may be based on (1) mistakadvertence, surprise, or excusable

6 0n July 25, 2018, this Court denied Plaiff's request for appointment of counsel.
[Dkt. Nos. 16 and 18]. Plaintiff has notefd a subsequent request for appointment of
counsel and no such motion is pending before therCo

11
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neglect; (2) newly discovered evident€) fraud, misrepresentation, or misconduct b
an opposing party; (4) the judgment beingdd5) the judgment having been satisfied
based on a reversed or vacated earlier judgmemnthere applying it prospectively
would no longer be equitable; or)(Bny other reason justifying reliéfFed. R. Civ.

P.60(b). Rule 60(b) should be liberally constru&e Ahanchian v. Xenon Pictures,

Inc., 624 F.3d 1253, 1258-59 (9th Cir. 20 1®efore reaching the merits of Plaintiff's
Motion to Set Aside Dismissal, the Court cotsis the timeliness of Plaintiffs motion.

F. Timeliness Under Rule 60(c)(1)

ARule 60(b)(1) motion “must be madetin a reasonable time,” and “no more
than a year after entry of the judgment or artlé-ed. R. Civ. P. 60(c)(1). However, a

court may deny a motion, even if it was @lavithin the one-year period, if the moving

party “was guilty of laches or unreasonalkday.” Meadows v. Dominican Republic, 81

7 As noted above, Plaintiff also makes vague refeesrio “new evidence” that arose at
various points in the underlying state coactions. [Dkt. No. 41-12, pp. 8 (discussing
evidence presented to Judge Juhas in 2019), 18i4dussing evidence presented to
state, appellate, and supreme courts)]. HoweRkintiff provides no evidence that thi
information was unknown to her at the timkthe judgment._See Fed. R. Civ.

P.60(b)(2) ("newly discovered evidence thaith reasonable diligence, could not have

been discovered in time to move for a neialt). Further, the alleged “new evidence” is
unrelated to the grounds on which Plainsifase was dismissed. As such, the Court
does not address Rule 60(b)(2).

8 Plaintiff cannot rely on both Rule 60(b)(@nd Rule 60(b)(6) as these provisions are
mutually exclusive._Pioneer Inv. ServsBrunswick Assocs. Ltd. P'ship, 507 U.S. 380
393 (1993); see also Cmty. Dental Servslami, 282 F.3d 1164, 1170 (9th Cir. 2002)
(“The 'excusable neglect’clause is interprd as encompassing errors made due to th
‘mere neglect’ of the petitioner where@dy(6) is intended to encompass errors or
actions beyond the petitioner’s control.”jt{og Pioneer, 507 U.S. at 394). Plaintiff
explicitly discussed “excusable neglect” inrfdemorandum in support of her Motion t
set Aside Judgment, but only briefly ment®Rule 60(b)(6) in her Reply. Compare
[Dkt. No. 41-1, p. 10] with [Dkt. No. 56, @5]. As such, the Court understands
Plaintiff's motion to be brought pursuatd Rule 60(b)(1) and does not conduct an
analysis under Rule 60(b)(6).

12
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F.2d 517, 520-21 (9th Cir. 1987); HidaisRorter, 2010 U.S. Dist. LEXIS 24810, 2010

WL 760561, at *1 (N.D. Cal. March 4, 20). What constitutes “reasonable time’
depends upon the facts of each case,” andtesmhould take into consideration (1) “thg
interest in finality;” (2) “the reason for deldy3) “the practical ability of the litigant to
learn earlier of the grounds relied upoarid (4) “prejudice to the other parties.”

Lemoge v. United States, 587 F.3d 1188, 1196 (9th2D09) (quoting Ashford v.

Steuart, 657 F.2d 1053, 1055 (9th Cir. 1981) (petiam)).

1. Interest in Finality of Judgment

“‘Rule 60(b)(1) guides the balance between the oderg judicial goal of deciding
cases correctly, on the basis of their legad &actual merits, with the interest of both

litigants and the courts in the finality of judgmisii TCI Group Life Ins. v.

Knoebber, 244 F.3d 691, 695 (9th Cir. 200Iy¢tjng Pena v. Sequros La Comercial, 7

F.2d 811, 814 (9th Cir. 1985)), overruled other grounds, Egelhoff v. Egelhoff ex rel.

Breiner, 532 U.S. 141 (2001). “[E]Jvehough FRCP 60(b) motions are liberally
construed, there is a compelling interestlire finality of judgments which should not

lightly be disregarded.” In re Williams, Z8B.R. 787, 793 (9th Cir. BAP 2002) (quotin

Pena v. Sequros La Comercial, 770 F.2d 814, (9th Cir. 1985)). Accordingly, where

“the time for filing an appeal to the undemry judgment has expired, the interest in th
finality of judgments is to be given greatight in determining whether a FRCP 60(b)

motion is filed within a reasonable timelh re Williams, 287 B.R. at 793 (citing

Ashford, 657 F.2d at 1055).
However, “where there has been norimhedecision, appropriate exercise of
district court discretion under Rule 60(b) rexgs that the finality interest should give

way fairly readily, to further the competing inssst in reaching the merits of a dispute|
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TCI Grp., 244 F.3d at 696. The moving pastill bears the “burden of demonstrating
that, in a particular case, the interest icideng the case on the merits should prevail
over the very important interest in the finalityjoigments.”_Id.

Here, the Order Accepting Magistrate Judge’s Repad Recommendation and
Dismissing case and the Judgment were entered onalg 18, 2019. [Dkt.

Nos. 39, 40]. Plaintiff did not file a noticd appeal as to the Judgment within the 30+
day period required by Federal Rule of Afipte Procedure 4(a)(1)(A). Fed. R. App.
P.4(a)(1)(A). Plaintiff also did not file any adgtions within the period permitted for
objections to a Magistrate Judge’s Repand Recommendation, nor did Plaintiff file a
Motion to Alter or Amend the Judgmenttiin the period permitted under Federal
Rule of Civil Procedure 59(e).

Although Plaintiff has presented extéresarguments attempting to show that
the underlying case would be successfulthe merits, she does not present any
arguments as to why “the interest in decidthg case on the merits should prevail ovg
the very important interest in the finaliof judgments.”_TCI Grp., 244 F.3d at 696.
Plaintiff has therefore failed to meet her burderdar this factor. The Court therefore
finds that the interest in finality of theggment weighs in favor of finding Plaintiff's

motion untimely._In re Williams, 287 B.R. at 793.

2. Reason for Delay and Plaintif's Ability to Learn of the
Grounds Relied Upon Earlier
As to the reason for delay, Plaintiffgares her attention was elsewhere due to h
eldest child’s mental health treatment and tlnesses and deaths of her two siblings|
[Dkt. No. 41-1, p. 10]. Plaintiff does nekplain how these events precluded her from

responding to the Court’s orders or proseeg the case. Plaintiff does not provide

14
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factual details to support her assertibrat her attention was needed elsewhe@ee

[Dkt. No. 41-1, pp. 7, 11]. Plaintiff also doast provide supporting evidence. Plaintiff's

declarations in support of her Motion to Set Asibiemissal and Motion for Preliminary
Injunction are unsigned and, therefore, not compete reliable evidence. [Dkt.

Nos. 41-2, 44-2]; see 28 U.S.C. § 1746 (wosn declaration must be signed “as true

under penalty of perjury”); United StatesGoodwin, 395 F. Appx 491, 493 (9th Cir.
2010) (unsigned declaration not evidencalkhough the Court is sympathetic to the
potentially traumatic nature of these eveRRlgintiff has provided insufficient detail

and no evidence to support her assertions.

Further, since before the case wasdj Plaintiff has been aware of the
circumstances she asserts were interferintg Wer ability to timely respond to Court
orders. The record reflects that this civdliis case was filed by Plaintiff while she wag
engaged in her child’s mental health treatme@ompare [Dkt. No. 41-1, p. 10 (assertif
Plaintiff's attention was needed from May2018 through February 22, 2019)] with
[Dkt. No. 1 (filing of Complaint on May 242018)]. Therefore, the burden did not
foreclose the preparation and filing of the golamint. Moreover, the docket reflects tha
Plaintiff has never filed a request for extensiof time to respond to any of the Court’s

orders!® Even if Plaintiff were unable to dete the time to drafting a substantive

9 Plaintiff provides some vague assertions, sucthasin October 2018 “Dr. G. Smith,
drug rehabilitation specialist, Dr. Rousseau thesagand M. Peterson, from N.’s high
school, with Mr. Jared, his probation officassrked with N. and the Plaintiff to help
prevent N.’s depression and suicidal ideations” &8mat on January 1, 2019 “Plaintiff's
older brother’s health conditioned worsened legdo his death.” [Dkt. No. 41-1, p. 7].

10 Plaintiff requested and was granted an extensfame in July 2018, [Dkt.
Nos. 16, 18], indicating that Plaintiff was awateescould request additional time to
comply with the Court’s orders.
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argument, Plaintiff has provided no readon her failure to communicate with the
Court in any way for five months.

Similarly, to the extent Plaintiff allegefraud, Plaintiff was aware of all of the
complained-of conduct at the time she filed her @tamt. Compare [Dkt. No. 41-1,
p. 3, 8, 11, 12 (identifying fraud at various stage the state court proceedings)]; with
[Dkt. No. 1, p. 6 (identifying defendantsdud in awarding child custody to Evans as a
fact underlying the Complaint)].

On May 24, 2018, Plaintiff filed an Applicationrf@ermission for Electronic
Filing (“Application”) affirming that she undetsod that once she registered for e-filin
she would receive notices and documents @ylgmail and that she had daily access {
an email account to receive such noticg3kt. No. 4]. Plaintiffs Application was
approved. [Dkt. No. 6]. As such, Plaintifas served by email th the August Order
Requiring Clarification, September Ordier Show Cause, October Order Striking,
December Order to Show Cause, Repord & commendation, Notice of Filing of
Magistrate Judge’s Report and Recommendation, amadidry Order and Judgment.
These orders provided Plaintiff with repeated neotthe fact that her case may be
dismissed for failure to prosecute anddaé to comply with court orders. [Dkt.

Nos. 24, 30, 34, 36, 38]. Plaintiff has nogaed or provided any evidence that she dif
not receive these orders. Nor has Pldfipresented any arguments or evidence
showing that she was unable to request aeresion of time to respond to any of thesg
orders. As such, Plaintiff has provided edidence that anything “impeded [her]
awareness of the court’s ruling and all oéttelevant facts and law.” See Ashford, 657
F.2d at 1055. Thus, the second and third factagighvin favor of finding Plaintiff's

motion untimely.
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3. Prejudice to Defendant

“To be prejudicial, the setting aside of algment must result in greater harm tha

simply delaying resolution of the casel'Cl Group Life Ins. Plan v. Knoebber, 244

F.3d 691, 701 (9th Cir. 2001), overruled on otheovunds, Egelhoff v. Egelhoff ex rel.

Breiner, 532 U.S. 141 (2001). The standard for thlee a party is prejudiced is whether

the party will be able to pursue his defentr example because of loss of evidence,

increased difficulties of discovery, or greater opfunity for fraud or collusion. See TC

Grp., 244 F.3d at 701 (quoting ThompsorAm. Home Assurance, 95 F.3d 429, 433-3
(6th Cir. 1996)).

Neither Plaintiff nor Defendants have providedargents or evidence regarding
whether granting the Motion to Set AsidDismissal would be prejudicial to the

Defendants. However, Plaintiff and her eldelstld have filed a second action in the

n

4

Central District of California alleging marof the same claims against many of the same

defendants, including Judges Juhas and St@e& Spell, et al. v. County of Los

Angeles, et al., No. 2:19-06652 FMO (ADS). #wsch, granting Plaintiffs Motion to Set

Aside Dismissal would subject Judges Juhas andeStomluplicative litigation.
However, there is no indication that permrmigithis case to proceed would interfere wi
these defendants’ ability to raise the issudwplicative litigation in either proceeding.
As such, the final factor weighs in favor gffanting Plaintiff's Motion to Set Aside
Dismissal. Overall, based on the totalitythe circumstances alleged in Plaintiff’s
Motion to Set Aside Dismissal and the aetrecord, and after applying the Ashford
factors, the Court finds Plaintiff's Motion t8et Aside Dismissal was not made within g
“reasonable time,” as required by Rule 60(c)(1)d @enies the Motion to Set Aside

Dismissal as untimely.
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G. Excusable Neglect and Fraud Under Rule 60

Because the Court has found Plaintiff's iom under Rule 60 to be untimely, it
does not need to conduct a substantive evaluatiétaintiffs arguments. However,
even if the Motion to Set Aside Dismissal wemaely, Plaintiff has failed to show that
she should be relived from the effecttbé judgment under either Rule 60(b)(3)
or 60(b)(1). The only grounds Plaintiff re§ on in her briefing for the motion are
excusable neglect and fraud. [Dkt. No. 41-1, @h.1R]. “To prevail [on a Rule 60(b)(3)
motion], the moving party must prove byak and convincing evidence that the verdi

was obtained through fraud, misrepresentation tbeomisconduct and the conduct

complained of prevented the losing party fréuly and fairly presenting the defense.”)|.

See De Saracho v. Custom Food Machinery, Inc.,R36@ 874, 880 (9th Cir.).

Plaintiff has presented no evidence that fraudseauher failure to comply with
Court orders or prosecute this case. Taed Plaintiff complains of relates to the
underlying state court proceedings. [Dkt. No. 4p-.13, 8, 11, 12]; see also [Dkt. No. 1,
p. 6 (identifying defendants’fraud in awardinglchcustody to Evans as a fact
underlying the Complaint)]. Therefore,atiff has not shown fraud resulted in the
judgment or that the conduct complained of prevdiR&intiff from “fully and fairly”

presenting her case. See De Saracho v. Custom Mactinery, Inc., 206 F.3d 874,

880 (9th Cir.). As such, Plaintiff hdailed to make the necessary showing for
Rule 60(b)(3) relief.
Rule 60(b)(1) permits relief when thenpgs conduct is partly to blame for the

delay, but the neglect is “excusable.” Pé@m Inv. Servs. v. Brunswick Assocs. Ltd.

P’ship, 507 U.S. 380, 393 (1993). To detene whether neglect is excusable, courts

apply a “four-factor equitable test” and must calesi“(1) the danger of prejudice to thg
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opposing party; (2) the length of the debayd its potential impact on the proceedingsj
(3) the reason for the delay; and (4) wihet the movant acted in good faith.”

Ahanchian v. Xenon Pictures, Inc., 624 F.3d 122%711(9th Cir. 2010) (citing

Pioneer, 507 U.S. at 395).
1. Danger of Prejudice

The danger of prejudice weighs in favorsaitting aside the judgment. “Prejudice
requires greater harm than simply thateg&Would delay resolution of the case.”

Lemonge v. United States, 587 F.3d 1188 61(%th Cir. 2009) (citing TCI Group Life

Ins. Plan v. Knoebber, 244 F.3d 691, 701 (€ih 2001)). Under the Pioneer factors,

prejudice must be considered in relatiorthe prejudice a plaintiff would suffer if the
case were dismissed. Lemge, 587 F.3d at 1196.

The Court has already found that thes@o evidence Defendants would be
prejudiced by granting the Motion to Setids Dismissal. Again, Defendants presented
no arguments on this issue. See [Dkt. Nos. 50, Shjat Defendants may have to
defend the case on the merits does not constittgpi@ice under Rule 60(b)(1). See

Bateman v. U.S. Postal Serv., 231 F.3d 12225 (9th Cir. 2000) (finding insufficient

prejudice where defendants merely “would have &oguick victory”).

Plaintiff has also not presented argumenrt&vidence showing that she would be
prejudiced if the Court denies her Motiom Set Aside Dismissal. The dismissal was
without prejudice and, as the Court hageth Plaintiff has already brought a second

suit alleging similar claims against manytbe same defendants. See Spell, et al. v.

County of Los Angeles, et al., No. 2:19-0&@6BMO (ADS). Plaintiff has not indicated

that she faces any statute of limitations thvauld bar her from pursuing these claims|in

her new suit. Because neither party has pnésd evidence of any prejudice they would
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suffer, the Court finds this factor does notigfeheavily in favor of either granting or
denying the Motion to Set Aside Dismissal.

2. Length of the Delay and Potential Impact on Proceeithgs

Plaintiff's repeated failures to follow th Court’s rules and orders and to timely
respond weighs in favor of denying PlaiffisiMotion to Set Aside Dismissal. From
August 10, 2019 through the filing tifis Motion to Set Aside Dismissal on
March 4, 2019, Plaintiff failed to adequateespond to any of the Court’s orders.
Between October 3, 2018 and March 4, 20ARintiff did not communicate with the
Court in any way regarding her case. Insteédddressing two of the three motions tg
dismiss, Plaintiff has caused considerabli&agén reaching the merits of her case.
Plaintiff's forty-five-day delg in filing the Motion to Set Aside Judgment, pattiarly
when combined with the prior three-month tai to respond, is a considerable delay

See Bosley v. Velasco, 2016 U.S. Dist. LEXI® 961, 2016 WL 8731195, at *3 (E.D. Cal

December 9, 2016) (finding “considerablenhigth of delay due to plaintiff's failure to
prosecute weighed in favor of denial ate plaintiff's alleged delay spanned two

months); see also Top Lighting Corp. v. EmInc., 2019 U.S. Dist. LEXIS 39981, 2019

WL 1091333, at *3 (C.D. Cal. Feb. 5, 29) (finding twenty-four-day delay between

default judgment and Rule 60(b)(1) motimas reasonable); Rains v. Allstate Ins.

Co.,2018 U.S. Dist. LEXIS 137454, 2018 \BB30177, at *2 (C.D. Cal. March 26, 2018
(finding twenty-four-day delay between judgment aruale 60(b)(1) motion was not
substantial). As such, these facd weigh toward denying relief.

3. Reason for Delay and Whether Movant Acted in Good &ith

The reason for the delay factor weighdawor of denying the Motion to Set Aside

Judgment. While Plaintiff has not clearlytad in good faith, the Court declines to
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decide that she has acted in bad faithe €hurt has already found that Plaintiff has
failed to provide evidence of any reason thatuld justify the delay in failing to respong

to multiple court orders. In consideringetfinal Pioneer factors, defendants have nof

contended and the record at present is ingefiicto show that Plaintiff acted in bad
faith. In determining whether a party acts in Baith, courts consider whether the
error was due to negligence and carelessnabd&rdahan deviousness or willfulness. S

Bateman v. United States Postal Serv., 231 F.3@ 12225 (9th Cir. 2000).

Plaintiffs conduct raises serious doulbhsat she has been acting out of mere
“negligence” rather than “willfulness.As discussed above, Plaintiff failed to
communicate with the Court in any way five months. This extended delay,
particularly when viewed together with Piaiff's failure to fully comply with prior
Court orders, indicates more than mere “nggpfice,” but rather a willful disrespect for
this Court’s orders and local rules. Ritff argues that her attention was needed
“periodically” for her son’s mental health treatmemnd her siblings’deaths, but does
not explain why she was unabledomply with the Court’s orders.

Plaintiff also continues to file unsiga documents and has made at least one
statement that is directly contradicted by tleeord. After twice being given notice tha
she must file a signed First Amended Cdaipt, Plaintiff filed an_unsigned First
Amended Complaint. [Dkt. No. 31]. Furtheaven after Plaintiff's case was dismissed
for failure to prosecute her case and comply wittu&@ orders instructing her to sign
her filings, Plaintiff continued to file unsiga documents. Both of the “declarations”
Plaintiff attached to the briefing for the Mon to Set Aside Judgment and Motion for
Preliminary Injunction are unsigned. [Dkt. Nos, 41-1, 41-2, 44-1, 44-2, 56]. Plaintifl

asserts that she has filed a signed First AmerCadplaint. [Dkt. No. 41-1, p. 9]. This
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statement is irreconcilable with the record. felkt. No. 31, p. 56 (lacking signature)].
Plaintiff also argues that she should be grantedelecy because of her pro se
status. [Dkt. No. 56, pp. 16-18]. Howeve@daintiff's case was dismissed for her failurg
to prosecute and to comply with Court orders thaty required Plaintiff to sign her
First Amended Complaint. [Dkt. Nos. 24, 384, 36]. These werneot legally complex
orders. Overall, the four-factor test for excusabéglect weighs toward finding that
Plaintiff's neglect was not excusable. Axhuwere the Court to evaluate Plaintiff's
motion on the merits, the Motion to S&side Dismissal would be denied under
Rule 60(b).

H. Harmless Error Rule

Plaintiffs Motion to Set Aside Judgment, tbe extent she relies on Rule 61, the
Harmless Error rule, is without merit. der the “Harmless Error”rule, “[u]lnless
justice so requires, no error in admittingexcluding evidence—or any other error by
the court or a party—is ground for . . . vacatimg@difying, or otherwise disturbing a
judgment or order.” Fed. R. Civ. P. 6Rlaintiff misunderstands Rule 61, arguing that
Rule 61 permits the Court to set aside thismissal because Plaintiff's error was
harmless. [Dkt. No. 41-1, p. 9]. To tkentrary, Rule 61 prohibits the Court from
disturbing a judgment based on an error,l&ss refusal to do so is inconsistent with

substantial justice.” See Bunch v. United Stat30 F.2d 1271, 1283 (9th Cir. 1982). A

such, Plaintiffs Motion to Set Aside Dismidda denied to the extent she seeks relief
from judgment under Rule 61.

l. Motion for Preliminary Injunction

Plaintiffs Motion for Preliminary Injuncon is denied because the Motion to Set

Aside Dismissal is denied and, as such, the cabeemiain closed.
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V. CONCLUSION

For the foregoing reasons, Plaintiffs Motion totS&side Dismissal is
denied, and Plaintiffs Motion for Prelimary Injunction is denied. All other
pending motions, applications, and requests arateac This action is closed, and

no further filings shall be acceptedthout prior approval by the Court.

ITIS SO ORDERED.

Dated: October 3, 2019

Presented by:

/s/ Autumn D. Spaeth

United States Magistrate Judge
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