Janice Bonnie Rogoff v. Nancy A. Berryhill

© 00 N o o A w N P

N RN N N NN N NN R P R R R R R R R
oo N o o M WwWN P O O 0o N o B W DN - O

UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

JANICE B. R.} Case No. 2:18&v-06039-AFM
Plaintiff,
v MEMORANDUM OPINION AND
' ORDER REVERSING AND
ANDREW M. SAUL, REMANDEING DECISION OF
Commissioner of Social Security, THE COMMISSIONER
Defendant

Plaintiff filed this action seeking review of the Commissioner’s final deci
denying ker application for social security disability insurance benefits
accordancevith the Court’'s case management order, the parties have filed
addressing the merits of the disputed issues. The matter is now ready for dec

BACKGROUND

On January 16, 2015, Plaintiff applied for disability insurance bend
alleging disabily beginning May 7, 204 Plaintiff's application was deniec
(Administrative Record [‘AR"L67-179)) A hearing took place dfebruary 152017

1 Plaintiff's name has been partially redacted in accordance with FedeeadbRTiVil Procedurg
5.2(c)(2)(B) and the recommendation of the Committee on Court Administration armd
Management of the Judicial Conference of the United States.
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before an Administrative Law Judge (“ALJ"). Plaintiff, who was represente
counsel, and a vocational expert (“VE”) testified at the hearing.1(ARL66.)

In a decision datedune22, 2017, he ALJ found that PlaintifSuffered from
the following severe impairmentseizure disorder (psychogenic dystonia), chrg
headaches, and generalized anxiety disorder. (AR Afier concluding that
Plaintiff's impairments did not meet or equal any listed impairment, the
determined that Plaintiff retained the residual functional capacity (“RFC”) to pe
light work with the following limitations occasional climbing of ramps and stai
occasional balancing; no climbing ladders, ropes or scaffolds; no expos
unprotected heights, operating motor vehicles, or being drowaving mechanica
parts; frequent handling and fingering; simple repetitive tasids simplework-
related decisionsand frequent tolerance in ability to adapt to routine work stre
(AR 59.)Relying on the testimony of the VE, the ALJ concluded Biaintiff was
unable to perform her past relevant work as an office managecpblat perform
work existing in significant numbers in the national economy. (B&R67.)
Accordingly, the ALJ concluded that Plaintiffas not disableffom May 7, 2014
throughthe date of her decisio(fAR 67-68.)

The Appeals Council subsequently denied Plaintiff's request for review
1-7), rendering the ALJ’s decision the final decision of the Commissioner.

DISPUTED ISSUES

1. Whether the ALJ erred irailing to consider Plaintiff's borderline age.

2. Whether the ALJ properly assessed Plaintiff's physical limitations

3. Whether the ALJ properlgssessed Plaintiff's mental limitations.

STANDARD OF REVIEW

Under 42 U.S.C. § 405(g), this Court reviews the Commissioner’s decis
determine whether the Commissioner’'s findings are supported by subs
evidence and whether the proper legal standards were appéedTreichler v
Comm’r of Soc. Sec. Admin/75 F.3d 1090, 1098 (9th Cir. 2014). Substar
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evidence means “more than a mere scintilla” but less than a prepondé&aa
Richardson v. Peralegl02 U.S. 389, 401 (1971)jngenfelter v. Astrue504 F.3d
1028, 1035 (9th Cir. 2007). Substantial evidence is “such relevant evidenc
reasonable mind might accept as adequate to support a conclésahrardson402
U.S. at 401. This Court must review the record as a whole, weighing bo

evidence that supports and the evidence that detractsthenCommissioner’s

conclusion Lingenfelter 504 F.3d at 1035. Where evidence is susceptible of
than one rational interpretation, the Commissioner’s decision must be ufbe
Orn v. Astrue495 F.3d 625, 630 (9th Cir. 2007).

DISCUSSION

e as

th th

more
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Plaintiff contends that the ALJ failed to consider her borderline age in reaching

thestep five conclusion that she was not disabled. (EGR2R at 913.)

A. Relevant Law

Where, as herea claimant has established that she suffers from a s
impairment that preventser from doing her past relevant woitke burden shifts t(
the Commissioner to show tHahe claimant can perforsomeother work that exist;
in ‘significant numbersin the national economy, taking into consideration
claimants residual functionatapacity, age, education, and work experién
Lockwood v. ComimSoc. Sec. Admiy616 F.3d 1068, 1071 (9th Cir. 2QXQuoting
Tackett v. Apfel180 F.3d 1094, 1100 (9th Cir. 1999)). With regarch¢e, the
regulations place claimants into one of “three age categories: younger person
age 50), person closely approaching advanced age (af&)5@nd person o
advanced age (age 55 or oldebgckwood 616 F.3cat1071 (9th Cir. 201)(citing
20 C.F.R. 8 404.1563(<€k)).

A “borderline [age] situation” is presented whehe claimant is “within a few
days to a few months of reaching an older age category” and would be foun
disabled” if the category for the claimant’s chronological age were usec
“disabled” if the older age category were applied. 20 C.F.R. § 404.15¢
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Lockwood 616 F.3d at 1071. In borderline casas ALJ may not apply the ag
categories “mechanicallydnd must consider exercising discretion to use the g
age category rather than the category foccthgnant’s chronological age. 20 C.F.
8404.1563(b)l.ockwood 616 F.3d at 1071 (citation omitted). The Ninth Circuit

held that the ALJ’s decision need not includeeaplanationof why an older age

category was not useldockwood 616 F.3d at 1071072 & n.2, 4;Burkes v. Colvin
2015 WL 2375865, at *1 (C.D. Cal. May 18, 2015). Nonetheless, in borderline
the ALJ must actually consider whether to use the next older age category, i
ALJ’s decision must reflect that such consideration did, in fact, oasL.ittle v.

Berryhill, 690 F. Appx 915, 917 (9th Cir. 2017{¥iting Lockwood 616 F.3d at 1071
1072.%

In Lockwood the Ninth Circuitconcluded thathere was sufficient evidenc
in the ALJ’s decision to demonstrate ttie@ALJ consideedthe borderline age issu
explainingthe basis for its conclusion as follows:

The ALJ mentioned in her decision Lockwosdate of birth and found

that Lockwood was 54 years old and, thus, a person closely approaching

advanced age on the date of the AlLdecision. Clearly the ALJ was

aware that Lockwood was just shy of her 55th birthday, at which point

she would become a person of advanced age. The ALJ also cited to 2(

C.F.R. 8 404.1563, which prohibited her from applying the age

categories mechanicallm a borderline situation. Thus, the AkJ

decision shows that the ALJ knew she had discretion “to use the older
age category after evaluating the overall impact of all the factors of

[Lockwood s] case.” 20 C.F.R. 8§ 404.1563(b). Finally, we are satisfied

the ALJ did not “apply the age categories mechanically” because the

2 The Commissioner argues that the ALJ had no obligatiapptya later age category. (ECF N
23 at 5.) The Commissioner’s argument is correct, but inapposite. The issuegur@sdnis cass
is whether the ALJ was obligated ¢onsiderwhether to apply a later age categergnd there ig
no dispute that she was.
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ALJ “evaluat[ed] the overall impact of all the factors of [Lockw®)d

case” when the ALJ relied on the testimony of a vocational expert before

she found Lockwood was not disablédl.
Lockwood 616 F.3dat 10711072 (footnotes omitted)Courts in thisDistrict have
analyzedthe three factors identified byLockwoodto determine whether there
enough evidence to find that the ALJ considered the borderline ageSssye.g.
Groom v.Berryhill, 2018 WL 1517165, at *% (C.D. Cal. Mar. 27, 2038Hardin v.
Colvin, 2016 WL 6155906, at *4 (C.D. Cal. Oct. 21, 2Q18arksv. Colvin 2015
WL 8769981, at *24 (C.D. Cal. Dec. 4, 2015Burkes, 2015 WL 2375865, at *2.

B. Analysis

Plaintiff’'s dateof birth is July 8, 1962AR 66.) On June 22, 2017 (the date
the ALJ’s decision)Plaintiff was 54 years oldsee Little 690 F. Appx at 917(a
claimant’s age is calculated as of the date of the ALJ degisiookwood 616 F.3d
at 10721072(same) At that point Plaintiff was only 16 days from herthtirthday
—I.e., she wasl6 days away from reaching the older age category pérson of
advanced ag€onsequentlythe ALJ was required to considelaintiff's borderline
age situation. 20 C.F.R. 8404.1563(b);see,Lockwood 616 F.3d at 101072
(borderline situation presented when claimant was “just over one month from
a person of advanced ageSchiel v. Comm’r of Soc. Se267 F.App’'x 660, 660
661 (9th Cir. 2008) (error in not considering whether olalpe category applie
whenclaimantwas in “onemonth proximity to ‘person of advanced aggtitation
omitted) Parks 2015 WL 8769981, at *2 (ALJ obligated to considdrsorderline
age situatiorwhere the claimant wds mere 42 days from his 55th birthday on
date of the ALJ’s decisidh.

While the ALJ was not required to explicitly addr@4aintiff’'s borderline age
in her decision, there must be some evidence that she actublignsideit. Here,
the ALJ’s decision does ngiresensuch evidenceélo begin withalthough theALJ

mentioned Plaintiff’'s date of birtfAR 66), shedid not mention Plaintiff's age as (
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the date of ardecision. Instead, after reciting Plaintiff's date of birth, the ALJ st

ated

that Plaintiff was'51 years old, which is defined as an individual closely approaching

advanced agen the alleged disability onset datéAR 66.) Not only did theALJ

fail to acknowledge that Plaintiff was 16 days shy of being classified as advance

age, but shanproperlyreferred taPlaintiff's ageas 51 rather thab4. Thus, unlike
Lockwood the decisionhere actually suggest that the ALJ did not consider thg

borderline age situatiofkeeHardin v. Colvin,2016 WL 6155906, at *4 (C.D. C4l.

Oct. 21, 2016)distinguishingLockwood wherethe ALJ mentionedlaimant'sage

\U

of 51 years old as of the alleged onset date, but by the date of the decision, glaim:

“was 54 years old and 5 days short of being an individual of advancgdRayds
2015 WL 8769981, at *2 (fact that the ALJ relied onlaimant’sage at date las

insuredrather than date @&LJ decision undermined conclusion that ALJ considg

borderline age situationDurkee v. Astruge2012 WL 3150587, at *6 (C.D. C4ql.

Aug. 2, 2012)reference to claimant’s age at the date of amséérmineatonclusion
that the ALJ considered borderline age situatidiis suggestions particularly

strongin light of the fact thaPlaintiff aged intoa borderline age situation betwe

her alleged disability onset date and the date of the' g\dé&cisiormore than thre¢

years laterSeeDurkee 2012 WL 3150587, at7*(ALJ’s reliance on age at date
onset rendered it especially unlikely that ALJ consdeborderline age situatic
where the claimant “went from being well over one year away from the nex
category on his alleged disability onset date, to only three days away from th
age category on the date of the Ad.decisiol); see alsd.ittle, 690 F. Appx at917
(finding ALJ “erroneously failed to show that she considered pldciagnant]in a
higher age categg’ where ALJimproperly considered claimant’s age at time
application rather than at time of ALJ’s deciswimenclaimant wasjtist five months
shy” of reaching older age categpry

Second, althougthe ALJ’s decision cites 20 C.F.R. § 404.1563loes not

cite 1563(b). Further, the citation immediately follows the Alskastement that
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Plaintiff was 51 years old at the time thfe alleged date of onsahd, therefore
classified as a person “closely approaching advanced @ge.66.) Considered in
context, itis most likelythatthe ALJ’s citation was reference tthe definition of
“closely approaching advanced age” foungitsection 404.1563(d) rather thar
signal that she had considered Plaintiffs borderline age umsdésection
404.1563b). See, e.g.Hardin, 2016 WL 6155906, at *4tlfe “ALJ’s reference td

§ 1563 in the decision was not a cite to the borderline regulati § 1563(b). The

Court believes that the ALJ’s reference to § 1563 pertains to Plaintiff'sfdasen
as a person closely approaching advanced age in § 1568(t)at best, the citatio
Is unclea); Parks 2015 WL 8769981, at *4ame) Durkee 2012 WL 3150587, a
*7 (same)

Last Lockwoodooked toevidence thathe ALJ“evaluated theverallimpact
of all the factorsof the claimant’s case when relying on the VE's testimasypart
of the basis forfinding that the ALJ considerethe borderline age issuesee
Lockwood 616 F.3d afl072 As other courts in thi®istrict have noted,.ockwood
does not provide guidanteexplain ‘how the ALJ’s reliance on the VE's testimo
showed that she considered the borderline age isBaes 2015WL 8769981, at
*4 (citing Durkee 2012 WL 3150587, at7. Nevertheless,ansidering the recor
here, the Court finds nothing suggesting thatthé& or the VEconsidered Plaintiff's
borderline age(SeeAR 116-165.) During the hearing, the ALJ asked hypothet
questions based updman individual of Claimant’s ageut nothing in theALJ’'s
colloquy with the VE- or, indeed, nothinghatthe ALJ said during the hearing
indicates that the ALJ wasvencognizantof the borderline age issu&eeAR 157.)
SeeParks 2015 WL 8769981, at *4 (evidence did not show that ALJ consid
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borderline age issue wher@LlJ never asked the VE to consider a hypothetical

individual within a few days to a few months avanced age, or even to conside
hypothetical individual closely approaching advanced agmd the VE never

suggested that her testimony was in regard to such an indi{yjdDatkee 2012 WL
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3150587, at *Acourt could not say that the ALJ’s reliance on the VE’s testim
indicated that the ALJ evaluated overall impact of all factors winer&/E did not

mentionclaimants borderline agand it was noapparent that the VE used it a$

factor in her assessment of a hypothetical personchdtmant’'scharacteristics an
limitations).

Plaintiff contends that if the ALJ had exercised discretion to place her
advanced age category, she would be considered disabled under the gridso(E
22 at 10; ECF No. 25 at 2.) The Commissioner does not appedispute this
contention(SeeECF No. 23 at 7.)nstead, he Commissioner argues tlaatyerror
is harmless because Plaintiff “does nwet any of the factors that might cause
ALJ to exercise her discretion to place Plaintiff in a higher age aateygmr to
attaining that age (ECF No.23at 9) The Court finds th€ommissioner’s argumer
unpersuasivdt is the ALJ(not this Courtwho possesses théscretion to determin
whether Plaintiff should be plac@&dthe older age category, but the Aleredid not
consider that issué&eelLittle, 690 F. Appx at 917 (rejecting argument that ALJ’
failure to consider claimant’s proximity to the next age category was harmless
Hardin, 2016 WL 6155906, at *6 (remanding where court could not deterthmag

ALJ’s error in failing to consider claimant’s borderline was harmjd3asrks 2015

ony

n the
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an
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WL 8769981, at *45 (remanling where record failed to demonstrate that ALJ

considered claimant’s borderline ageéburkee 2012 WL 3150587, at *7B

(remandhg where it was not appart that the ALJ considered plaintiff's borderli

age) see alsd.ongworth v. Colvin2015 WL 1263319, at *5 (W.D. Wash. Mar. 1

2015)(“the ALJs error was not harmless because, unlike the situatioockwood
the record is absent of any indication that the ALJ considered the propeoriessy
in this borderline age situation. The Court is unable to determine whether Long
would be disabled under the advanced age metrics and there is no authority

proposition that the Court should conduct such an evalugtion
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Finally, the Court notes that both parties devote signifispateo addressing
the question whether the ALJ’s decision was required to include a written disc
about the borderline age isstrelying upon two SSA internal guidance docume
—Ii.e., the Program Operations Manual System (“POMS”) and the Hearingsalag
and Litigation Manual (“HALLEX")— Plaintiff argues that the Al\das sorequired.
(ECF No. 22 at 1413.) The Commissioner, howeveagrrectly points outhat this
argument has been rejected by the Ninth Circuit. (ECF No. 231#t)&ee
Lockwood 616 F.3d at 10722073 (HALLEX and POMS “[do] not impose judicial
enforceable duties” on federal court or ALJ regarding borderline situatioraiofost
omitted). Plaintiffcontends thakockwoodis not controlling because it was bas
upon a prior versionf HALLEX and the current iteration now provides that the A
“will explain in the decision that he or she considered the borderlinsitugdion.”
(ECF No. 22 at 11.)n any event, the Court need not resdhatissuebecause teef
on this claimis warranted evewithout imposingsuch arequiremat.®

REMEDY

“When the ALJ denies benefits and the court finds error, the court ordit
must remand to the agency for further proceedings before directing an aw
benefits.” Leon v. Berryhill 880 F.3d 1041, 1045 (9th Cir. 2018). Indeed, N
Circuit case law “precludes a district court from remanding a case for an aw
benefits unless certain prerequisites are mgoringuez v. Colvin808 F.3d 403
407 (9th Cir. 2016) (citations omitted). “The district court must first determing
the ALJ made a legal error, such as failing to provide legally sufficient reaso
rejecting evidence... If the court finds such an error, it must next review the re

as a whole and determine whether it is fully developed, is free from conflict

3 Having found that remand is warranted based on the first issue, the Court decliddeess
Plaintiff's remaining issuesSee Hiér v. Astrue 687 F.3d 1208, 1212 (9th Cir. 2012) (“Becal
we remand the case to the ALJ for the reasons stated, we decline to readiff [p]aaiiernative
ground for remand.”)see also Augustine ex rel. Ramirez v. Asts@6 F. Supp. 2d 1147, 1153
(C.D. Cal. 2008).
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ambiguities, and all essential factual issues have been resdd@uhithiguez 808
F.3d at 407 (citation and internal quotation marks omitted).

Here, the record is not free from conflicts or ambiguitiead all essntial
factual issues have not been resolved. Instead, additional administrative proct
could remedy the defects in the Commissioner’s decision. Accordinigéy
appropriate remedy is a remahd.

Kk kR

IT IS THEREFORE ORDERED that Judgment be entered reversing
decision of the Commissioner of Social Security and remanding this matt
further administrative proceedings consistent with this opinion.

DATED: 8/29/2019
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ALEXANDER F. MacKINNON
UNITED STATES MAGISTRATE JUDGE

4 It is not the Court’s intent to limit the scope of the remand.
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