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v. lcon Health and Fitness, Inc. et al Doa.

@)
United States District Court
Central DBistrict of California
MYNOR F. PORTILLO, Case No. 2:19-cv-01428-ODW(PJWx)

Plaintiff,
ORDER DENYING DEFENDANT
V. ICON HEALTH & FITNESS, INC.’S
MOTION TO DISMISS THE

Defendants. [11]

l. INTRODUCTION
This matter comes before the Coort Defendant ICON Ealth & Fitness,
Inc.’s Motion to Dismiss the Complaint UndRule 12(b)(6). (ECF No. 11.) For th
following reasons, the CoutENIES Defendant’s Motion.
.  BACKGROUND
On February 26, 2019, Plaintiff Mynéi. Portillo filed a putative class actig
against ICON and other unnamedfendants. (Compl., ECF No. 1.) Portillo alleg
a single cause of action under Californim&eCode (“CPC”) section 632.7 (part

1 After carefully considering thpapers filed in suppodf the Motion, the Cotrdeemed the matte
appropriate for decision wibut oral argument. Fed. R. Civ. P. 78; L.R. 7-15.
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California’s Invasion of Privacy Act or “CIPA”), which prohibits the recording

certain communications withothe consent of all pargeinvolved. (Compl. {1 20t

24.) Portillo seeks to represent a class[afll persons located in California whog
wireless telephone conversationgh Defendant were intgionally recorded without
disclosure by Defendant at any time durthg statute of limitations period throug
the date of final judgment itmis action.” (Compl. I 11.)

Portillo alleges that he called ICOfMom a wireless telephone in Californ

of

e

a

sometime in April 2018. (Compl. T 7.He spoke to an ICON representative who

identified himself as “Scott.” Id.) Portillo alleges thatCON recorded the cal
without his knowledge and authorization. of@pl. 1 8.) He expected that the c
would be private given thdCON did not disclose that would be recorded or as
Portillo for his consent to record it. (Cpi{ 10.) In fact, he alleges that ICON
practice is to record all incoming callstiout ever seeking consent or informir
callers of the recording. (Compl. §9.)
lll. LEGAL STANDARD

Dismissal under Rule 12(b)(6) “can besbd on the lack of a cognizable leg
theory or the absence offSdient facts alleged under a cognizable legal theo
Balistreri v. Padfica Police Dep’t 901 F.2d 696, 699 (9th Cir. 1990). “To survive
motion to dismiss . . . under Rule 12(b)@);omplaint generally must satisfy only tl
minimal notice pleading requirements of R8(@)(2)—a short and plain statement
the claim. Porter v. Jones319 F.3d 483, 494 (9th Cir. 2003ke alsd-ed. R. Civ. P.
8(a)(2). The “[flactual allegeons must be enough to raia right to relief above th
speculative level.” Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). TH
“complaint must contain sufficient factual ttex, accepted as true, to state a claim
relief that is plausible on its face.’Ashcroft v. Igbal 556 U.S. 662, 678 (2009
(internal quotation marks omitted). “A pleadithat offers ‘labels and conclusions’
‘a formulaic recitation of the elementd a cause of action will not do.”Id. (citing
Twombly 550 U.S. at 555).
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Whether a complaint satisfies the plausibility standard is “a context-sps
task that requires the reviewing courtdi@w on its judicial experience and comm
sense.”ld. at 679 (citation omitted)A court is generally limited to the pleadings a

must construe “[a]ll factual allegations set fom the complaint . . . as true and . . .|i

the light most favorable to [the plaintiff].’Lee v. City of Los Angele250 F.3d 668,

beific

688 (9th Cir. 2001) (internajuotation marks omitted). But a court need not blindly

accept conclusory allegatis, unwarranted deductions of fact, or unreason
inferences.Sprewell v. Golden State Warrigi266 F.3d 979, 988 (9th Cir. 2001).
V. REQUESTS FOR JUDICIAL NOTICE

Although a court is generally limited tthe pleadings in ruling on a Ru
12(b)(6) motion, it may consider docunte incorporated by reference in tl
complaint or properly subject to judiciabtice without converting the motion into or
for summary judgment.Lee 250 F.3d at 688-89. Federal Rule of Evidence
provides: “[tjhe court may judicially notica fact that is not subject to reasona
dispute because it: (1) is generally kmowvithin the trial court’'s territorial
jurisdiction; or (2) can be accuratelyda readily determined from sources whd
accuracy cannot reasonably be questione&#éd. R. Evid. 201(b). Accordingly
courts may take judicial notice of court fiings and other matters of public re

Reyn’s Pasta Bella, LL®@. Visa USA, In¢.442 F.3d 741, 746 n.6 (9th Cir. 2006)

(citation omitted).

In support of its Motion to Dismiss and Reply, ICON requests that the (
take judicial notice of several court dmoents from other caseas well as somg
legislative history materials. SeeReqgs. for Judicial Notice (“RIJN”), ECF Nos. 1
15.) Portillo objects to ICON’s requests forel main reasons. First, Portillo argy
that his involvement in other cases is irvaliet to ICON’s conduct in this actionSde
Pl.’s Written Objs. to Evid., ECF No. 13-1,2). Second, Portillo objects to judici
notice of the trial court order iGranina v. Eddie Bauer, LLONo. BC569111, 2015
WL 9855304 (Cal. Super. Ct. Dec. 2, 2015), arguing that the Court shoul
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consider it at all. %ee id.at 2-3.) Third, Portillo argues that legislative history
irrelevant because the statute in question is unambigu@ee id.at 3-5; Pl.’s Objs.
to Def.’s Suppl. RINSO Reply, ECF No. 16.)

Although each the Exhibits is subjectjtalicial notice, the Court agrees thiat
most of them are irrelevant to the rkgmn of the instant Motion to Dismiss

Exhibits A-H contribute nothing to the analy®f the parties’ gbstantive claims foi

and against dismissal. Sianily, the legislative histgr in Exhibits J and 1-3 i3
unnecessary where, as here, the Coundsfi that the statute in question |i

unambiguous.See InfraPart V.A; On-Line Power, Inc. v. Mazud49 Cal. App. 4th
1079, 1085 (2007) (“Our primapurpose is to determine theent of the Legislature
and if the words of a statute are unambiguthese is no need for construction.”). C
the other hand, Portillo’s arguments againsigial notice of the trial court decision i
Granina v. Eddie Bauer, LL@re misplaced. The Cducan judicially notice the
Granina order (Ex. I) and consider its persiiee merits, if any, in deciding th
Motion. Accordingly, ICON’s requesor judicial notice of Exhibit | iISGRANTED.
All other requests afeENIED.
V. DISCUSSION

ICON moves to dismiss Portillo’s Cornaint on the grounds that Portillo: (1

cannot state a claim under CB€xtion 632.7; (2) does nloave standing to pursue h
section 632.7 claim; (3) faileto allege sufficient facts to support his claim f
attorneys’ fees under California Code of/iCProcedure section 1021.5; and (4) fail
to allege how the proposed class is ascertainable. (Mot. 10-27.)
A. California Penal Code Subsection 632.7(a)
1. Application to Parties to a Communication

Statutory construction of California stiéés begins with the language of t
statute. Delaney v. Superior Coyr60 Cal. 3d 785, 798 (1990). If the language
clear and unambiguous, “there nst need for construction, arwburts should not
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indulge in it” 1d. at 800 (internal quotation marksitted). CPC subsection 632.7(]

provides, in pertinent part, that:
Every person who, without the conseftall parties to a communication,
intercepts or receives and inteamally records, or assists in the
interception or reception and intemal recordation of, a communication
transmitted between two cellular dia telephones, a cellular radio
telephone and a landline telephoneo teordless telephosea cordless
telephone and a landline telephoneaaordless telephone and a cellular
radio telephone, shall be punished by a fine not exceeding two thousand
five hundred dollars ($2,500), or bgprisonment in a county jail not
exceeding one year, or in the stateson, or by both that fine and
imprisonment.
ICON argues that the plain languageseiction 632.7 shows that it does 1

apply to recordings made by a party to tmenmunication in question. (Mot. 10|

ICON cites two cases in support of its nareo reading of the statute. First, ICO
relies onGranina 2015 WL 9855304 (Cal. SupeCt. Dec. 2, 2015which held that
the language of subsection 632.7(a) “appéarBmit prosecution to third parties.
(Mot. 11-13.) Second, ICON points ¥oung v. Hilton Worldwide, IncNo. CV 12-
1788 R (PJWx), 2014 WL 3434117, at *1 (CQ@al. July 11, 2014), where the col
similarly concluded that the statute “dd[e®ot restrict the parties to a call froi
recording those calls.” (Mot. 13.)

The Court sees no reason to deviate from the well-established preq
rejecting ICON’s narrow interptation of section 632.7.See, e.g.Ades v. Omni

Hotels Mgmt. Corp.46 F. Supp. 3d 999017-18 (C.D. Cal. 2014) (citing cases$
Brinkley v. Monterey Fin. Servs., LLB40 F. Supp. 3d B®, 1042-43 (S.D. Cal|

2018) (holding that the legislative history of the statute supports the interpretatic

it applies to the parties ofaall). ICON’s main argumenhat the statute “applies only

to defendants who ‘intercept or recéiaecall from a cell phone without thensent
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of all parties” is unconvincing(Mot. 7.) As the court ildesheld, “the fact that the

statute uses the terms ‘receives’ and ‘icepts’ disjunctively . . . suggests that the
terms are meant to apply to distinct kirmfsconduct.” 46 F. Supp. 3d at 1018. T
term “intercepts” most naturally refers ¢conduct by third parteewho secretly acces
a communication. See id. Intercept Black’'s Law Dictionary(11th ed. 2019) (“To
covertly receive or listen tGa communication)”). Onhe other hand, “receives” i
more commonly interpreted to apply to @&der set of conduct, including access
conversation by a known partyseeAdes 46 F. Supp. 3d at 1018eceive Black’s
Law Dictionary (11th ed. 2019) (“To takeofsething offered, given, sent, etc.)’
Accordingly, the Court concludes that tp&ain language of the statute extends
parties to a communication.

Moreover, ICON’s hypothetals are unpersuasive, esgdgi given that it fails
to cite any case law supporting them. Egample, ICON claims that the majori
interpretation leads to the fair result that the initiatoof a call would face ng
consequences for recording itthnout consent. (Mot. 14.) This ignores the fact th
in the context of a telephone call, a “conmtation” usually consists of sever

Se
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statements exchanged between the partiegse@all. CIPA does not seek to punish

individuals, including call initiators, fo recording themselves in a give
communication, but rather for violating tipeivacy of the other parties by recordir
their responses Thus, a call initiato would also face liability for recording
communication without the condeaf the other parties.

ICON also argues that, under the nm#yo interpretation, the unintende
recipient of a facsimile would be in vidian of the statute based on the definition
“‘communication” in subsection 632.7(c)(3). (Mot. 14.) At the same time, IC
acknowledges that, by sending a communicabwer facsimile, a seler is essentially
consenting to recordingy the equipment associatedth the facsimile number uses
This is true even if the sender mistakenlgsian incorrect number. Thus, the resul
the same under either interpretation of stetute: Unlike an individual who takes tf
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additional step of recording a call, sazne who accidentally “receives” a facsimi
would not be in violation of the statutedagise the recording is intertwined with t
receipt of the communication.

Accordingly, the Court hals that CPC section 632applies to I©ON'’s alleged
recording of its communications with Rdo. Because the plain language of t
statute supports this interpretation, the €declines ICON’s invitation to analyze th
legislative history.

2. Exception Under Subsection 632.7(b)(2)

Subsection 632.7(b)(2) provides an exaapfrom liability for the “use of any
instrument, equipment, facility, or serviceritshed and used pursuant to the tariffs
the public utility.” ICON argue that Portillo’s claims falithin this exception, ang
that he failed to allege otherwise. (Mot. 22-24.)

ICON'’s argument is not novelSeveral courts have prieusly refused to read
“service-observing” excepn into the statuteSee, e.gAdes 46 F. Supp. 3d at 1005
07 (rejecting the argument that section 632hotdd be read as if it never applied
service monitoring”);Sentz v. Euromarket Designs, Indo. CV 13-487 VAP (SPx)
2013 WL 12139140, at *3-5 (C.OCal. May 16, 2013) (“Té Court is not convince
that Section 632.7 has a service-obserexception.”). ICON’s convoluted argume
fails to address this case law, winihe Court findgpersuasive.

Further, the Court rejects ICON’s attentptshift its burden to Portillo. In hi
Complaint, Portillo alleges &t ICON recorded the callse made from his wireles
telephone without his consen{Compl. Y 7-8.) This ignough to state a sectiq
632.7 claim. See Sent2013 WL 12139140, at *5 (“All thaPlaintiff must allege to

le
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n

state a Section 632.7 claim is that Defantd&ceived her communications via calls

made on her [wireless] phone, that Deferidacorded the calls, and that Defend:

did so without obtaining her consént(internal quotation marks omitted)).

Nonetheless, ICON faults P for failing to allege thatiICON is monitoring calls
in a manner that does not fall withithe jurisdiction of the Public Utilities
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Commission and subject to the tariffs o€ thublic utility.” (Mot. 23-24.) But it is
ICON’s burden to prove that the exception appli€d. Ribas v. Clark38 Cal. 3d
355, 362 (1985) (“[B]ecause the complaint géde a prima facie violation of sectig
631, subdivision (a), it is defendant’s burden on this demtorshow on the face o
the pleadings that she comeghin the exception of subdivision (b) of the statute
see also Sent2013 WL 12139140, at *4 (noting thdefendant failed to meet it
burden to prove the exception applied).

Therefore, the Court rejects ICON’sgament that the exception in subsecti
632.7(b)(2) applies. Portille section 632.7 allegatiorewe sufficient under Feder:
Rule of Civil Procedure 8(a).
B. Standing

To satisfy the constitutional requirementsbdnding, a plaintiff must have: “(1
suffered an injury in fact, (2) that is firtraceable to the challenged conduct of {
defendant, and (3) that is likely to be redressed by a favorable judicial deci
Spokeo, Inc. v. Robind36 S. Ct. 1540, 1547 (2016) (citations omitted).Sjpokeo
the United States Supreme Court reiterateat the injury-in-fact prong requires g
injury that is both “concite and particularized.”ld. at 1545 (citation omitted). “A
‘concrete’ injury must bede facto; that is, it must actually exist.Id. at 1548 (citing
Black's Law Dictionary 479 (& ed. 2009)). Nevertheless, intangible injuries {
also be concreteld. at 1549 (citing cases). “[l]t is structive to consider whether &
alleged intangible harm haschose relationship to a harm that has traditionally b
regarded as providing a basis for a laivsa English or American courts.”ld.
(citation omitted).

ICON argues that a violation of secti®32.7 by itself does not constitute
“concrete injury” afterSpokeo (Mot. 24.) ICON alsaloubts that Portillo sufferet
any concrete injury at all given that his allegatiomsrstrom a consensual telepho
call. (d.)

The Court joins the chorus of courtstims circuit that have held that CIP]

n

);

on

=

)
he

sion

IN

can
N
een

'\




© 00 N o o b~ w N P

N NN N N NN NN R P P B R R R R R
0o N o O N» W N P O © 0 N oo 0o » W N B O

violations constitute a concretearm required for standing.See, e.g.Zaklit v.

Nationstar Mortg. LLC No. CV 15-2190 CAS (KKx 2017 WL 3174901, at *13
(C.D. Cal. July 24, 2017) (compiling casedortillo alleges that ICON violated hi
privacy rights by recording their communicatiarthout his consent. This is hardly
simple statutory violatioras ICON alleges. The @farnia Constitution explicitly
confers a right to privacy on Californiatizens, and the Supme Court has mad
clear that individuals have a reasoleakexpectation of privacy in telephor
communications. Cal. @st. art. 1, § 1Katz v. United States389 U.S. 347, 353
(1967). Thus, unlike a violation of the Fair Credit Reporting Act at issG@akepa

CIPA violation falls within the type of wiations of a procedural right granted |
statute for which a plaintiff need not allege auditional harm beyond the invasio
of that right. See Bona Fide Conglomeratac. v. SourceAmeri¢caNo. CV 14-751
GPC (DHB), 2016 WL 3543699, at *8.(& Cal. June 29, 2016) (citirgpokeo 136

S. Ct. at 1549) (“Compared &pokeopa violation of the CIPA involves more tangib
rights than a technical violation of the Fair Credit Reporting Act of 1970 (FRCA
Cal. Penal Code § 637.2(c) (“It is not a necespaerequisite to an action pursuant

this section that the plaintiff has sufferex, be threatened with, actual damages|

Accordingly, the Court finds that Portilloas alleged a concrete injury required
Article Il standing.
C. Attorneys’ Fees

ICON argues that Portillo failed to allegefficient facts in support of his clair
for attorneys’ fees pursuant to CalifmnCode of Civil Procedure § 1021.5. (Mg
24.) ICON also claims th&ortillo is not entitled to attorys’ fees because he is n
yet a successful partyld()

Under section 1021.5, a successful party may recover attorneys’ fees fr

opponent “in any action whichas resulted in the enforcent of an important right

affecting the public interest.” In making such an aw@r courts must conside
whether:
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(a) a significant benefit, whether pecuniary or nonpecuniary, has been

conferred on the general public orlarge class of persons, (b) the

necessity and financial burden of prieanforcement . . . are such as to
make the award appropriate, and (c3lsfees should not in the interest

of justice be paid out of the recovery, if any.

Cal. Civ. Proc. Code § 1021.5.

ICON’s arguments border on frivolousFirst, ICON cites no authority ir
support of its argument that Portillo failed plead his claim fo attorneys’ fees
properly. Indeed, courts haveld that there is no requirement to plead requests
section 1021.5 attorneys’ fegsa complaint at all.See, e.g.Sweetwater Union High
Sch. Dist. v. Julian Uon Elementary Sch. Dist36 Cal. App. 5th 970, 993 (201¢
(affirming award of attorneys’ fees der section 1021.5 even though plaintiff
prayer contained only a boilerplate requdéist such damages and other and furth
relief as the Court deesnjust and proper”)Snatchko v. Westfield LL.A87 Cal. App.
4th 469, 497 (2010) (“Sun fees are not part of the umigeng cause of action, but ar
incidents to the cause arate properly awarded afterten of a . . . judgment.”
(internal quotation markand alteration omitted)).

Similarly, ICON’s argument that Portll is not entitled to attorneys’ feg
because he is not a successful party ibeat, premature. Parties frequently inclu
requests for attorneys’ fees in their iaithg papers. Thedlirt cannot fathom how
ICON could have possibly understoodathPortillo was requesting that it p4
attorneys’ fees at thistage of the litigatioA.

Accordingly, the Court finds no issue wilortillo’s requests for attorneys’ fee
in his Complaint.

2 |CON also argues that attorneys’ fees amproper because the exemption under CP(
632.7(b)(2) applies here. (Mot. 25T)his argument fails because tGeurt already determined tha
the exemption is not applicable.
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D. Class Treatment

Finally, ICON moves to strike Portillo'slass allegations because the class
he seeks to represent is not ascertainafaot. 26-27.) According to ICON, Portillg
should have addressed in his Complaint Ih@plans to determine (1) whether a cli
member used a wireless phone to make therded call and (2) that the individu
resided in California at the time of the call. (Mot. 27.)

Although not mentioned in Rule 23(a), somtstrict courts have required th;
the moving party must also demonstrahe class is “ascertainable.See, e.g.
Tietsworth v. Sears, Roebuck and,0¢o. CV 09-288 JF (HRL), 2013 WL 130310
at *3 (N.D. Cal. Mar. 28, 20)3(assessing ascertainability at certification stag
Keegan v. Am. Honda Motor Co., In284 F.R.D. 504, 521 (C.D. Cal. 2012) (sam
Mazur v. eBay In¢.257 F.R.D. 563, 567 (N.D. Cal. 2009) (same). Recently,
Ninth Circuit indicated that it has nagxplicitly adopted an “ascertainability
requirement, but that “ascertainability issues” are addressed through analysis ¢
23’'s enumerated requirementBriseno v. ConAgra Foods, In@44 F.3d 1121, 1124
n.4 (9th Cir. 2017).

Courts are hesitant to strike class allegations before thegdave had ar
opportunity to go through the ads certification processSee, e.g.Cholakyan v.

Mercedes-Benz USA, LI.Z96 F. Supp. 2d 1220, (C.D.ICa011) (compiling cases).

Here, ICON has yet to answer the Commlaand discoveryhas not begun. Thi
issues that ICON raises require a fact-intensive analysis that is premature
pleading stage of litigationSee In re Wal-Mart Store#nc. Wage and Hour Litig.
505 F. Supp. 2d 609, 615 (N.D. Cal. 2007)r{he granting of motions to dismis
class allegations before daery has commenced is rane.”Accordingly, the Court
finds that ICON is premature in its chalfge to the ascertainability of Portillo’
putative class.
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VI.  CONCLUSION

For the foregoing reasons, Defendant ICON’s Motion to Dismi&ENIED .

ICON shall file an Answer to the Complawithin fourteen (14) days of the date

this Order.

IT IS SO ORDERED.

December 16, 2019

Y 21

OTIS D. WRIGHT, I
UNITED STATES PISTRICT JUDGE
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