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United States District Court
Central District of California
ANGELICA R. UNTALAN, Case No. 2:19-cv-07599-OD\WEMX)
Plaintiff,
V. ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANTS’
WARREN A. STANLEY, et al., MOTION FOR JUDGMENT ON
THE PLEADINGS [45]
Defendants.

l. INTRODUCTION
Before the Court is a Motion for Judgment on the Pleadings (the “Motion’
Defendants Warren A. Stanleypseph Farrow, Tariq D. Johnson, Jonathan Cocl

Joseph Zagorski, Justin Vaughan, and Pdailaidad (collectively “Defendants)|

(Mot. J. on Pleadings (“Mot.”), ECF Nat15.) On Septembe®, 2019, Plaintiff

Angelica R. Untalan initiated this actionaagst Defendants. (Compl., ECF No. 1.

On May 20, 2020, Defendants filed this tibm, which the parties have now full
briefed. GeeMot.; Opp’n to Mot. (“Opp’n Mot.”) ECF No. 50; Reply in Supp. Mo
(“Reply”), ECF No. 51.) For the reasons that follow, the CAGRANTS IN PART
AND DENIES IN PART Defendants’ Motior.

! Having carefully considered the papers fileccamnection with the Matin, the Court deemed the

matter appropriate for decisiontivout oral argument. Fed. R. Civ. P. 78; C.D. Cal. L.R. 7-15.
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.  BACKGROUND
Untalan is the registered owner 02800 model year Pontiac Grand Am (t

“Vehicle™). (Compl. T 20.) On Mayl2, 2019, Untalan drove her Vehicle on

Rosecrans Avenue in Los Angeles Couartyl Defendant Paola Trinidad, an on-duity

California Highway Patrol (“CHP”) dicer, stopped Untalan’s Vehicle.ld() After
Trinidad stopped Untalan, she determinbdt Untalan had never been issueq
California driver’s license, and conseqtign Trinidad directed the seizure ar
impoundment of Untalan’s Vehicle pursuatat California Vehicle Code sectio
14602.6 (hereinafter “Section 14602.6")d.J

Section 14602.6 authorizes a peace officer to seize and impound a Vv
whenever the officer determines a persomlriging a vehicle “without ever having

been issued a driver’s license.” Cal. Veh. C&&ld4602.6(a)(1). When an office

impounds a vehicle pursuant to Section 1460the driver of the impounded vehic
must receive notice and the opportunity # storage hearing. Cal. Veh. Co
88 14602.6(a)(2), 14602.6(bY.he impoundment is for a minimum of thirty days, &
an impounded vehicle may beeaked prior to thirty dayi$ specific conditions are
satisfied. Id. § 14602.6(d).

On May 14, 2019, Untalan arrived aet@HP South Los Andgs station with a
licensed California driver. (Compl. I 24Untalan requested that the CHP release
Vehicle, informed the CHP that she hadcetised driver available to take custody
her Vehicle, and expresséer willingness to pay the towing and storage fees o\
(Id.) According to Untalan, the CHP offads refused to release her Vehicle g
informed her that it would be impounded for thirty daysl.) (

On May 17, 2019, Untalan’s counsebkp with Defendandustin Vaughan, &
CHP sergeant, regarding the impound of her Vehicld. 1(26.) Untalan’s counse
informed Vaughan “the Ninth Circuit’'s decision Brewster v. Beck859 F.3d 1194
(9th Cir. 2017)” required the CHP to release her Vehidé.) (According to Untalan
“Vaughan stated he was aware of Brewsterdecision but that the decision did n
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apply to the CHP becaufrewsterinvolved the Los Angeke Police Department.]

(Id.) Vaughan further stated that the CHBwhd not release Untalan’s Vehicle pripr

to the expiration of the thirty-day impoumthless she could establish justification f
early release pursuant to Section 1460218.) (

On May 23, 2019, Untataand her counsel metith Defendants Jonath
Cochran and Joseph ZagorskiHP lieutenants, at the storage hearing req]
pursuant to California Vehicle Code secti22852 (hereinafter “Section 22852")d.(
1 27.) Untalan tendered payment of the towing and storage fees and requested
Vehicle be released to her ageatjicensed California driver. Id)) Cochran and
Zagorski refused to releaseetiehicle and cited Section 1466 as the basis for the
refusal. (d.)

On June 19, 2019, Untala counsel sent a lettéo Defendants Warren A.

Stanley (CHP commissioner) and Tpb. Johnson (CHP captain)ld({ 28.) In the
letter, Untalan’s counsel requested thla@ CHP release heérehicle and detaileg
Untalan’s prior attempts tobtain her Vehicle. 1d.) Untalan alleges Stanley ar
Johnson never respondedher letter. Id.) Untalan further allegethat “at the end o
the [thirty]-day impound period” she did nagclaim her Vehicle because she did |
have the funds to pay the aged towing and storage feedd.(f 31.)

Untalan contends Defendants refusedetease her Vehicle to “punish” her fq
driving without a license. Id. T 29.) According to Untan, Defendants Farrow an

Stanley personally approved the “Impound Polcgiid its application to the seizuf

and impoundment of Untalan’s Vehicle.ld.(f 30.) Untalan further alleges th

Farrow and Stanley were informed thepmand of vehicles was inconsistent with

federal law, but they continued to autizerthe seizure and impoundment of vehic
in contravention of the law.ld.)

2 Based on the allegations in the Complaint, the policy Untalan refers to is premised on the
California Vehicle Code sections 14602.6 and 228%2eCompl. 11 12-19.)
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On September 1, 2019, Untalan fileamplaint against Defendants, in the
individual capacities, asserting six claims: f(dl) unlawful search of person under 1
U.S.C. 8§ 1983 and California Civil Codeecsion 52.1(b); (2) unlawful vehicl
impound under 42 U.S.C. § 1983;) (@olation of substative and procedural du

process under 42 U.S.C. §1983; (4)awful takings under 42 U.S.C. § 198B;

(5) violation of the Bane Civil Rights Aainder California Civil Code section 52.
and (6) unlawful seizure in violation ddrticle |, section 13 of the Californi
Constitution. $eeCompl. 11 32-57.)

Defendants move for judgment on theegings as to all claims again
Defendant Tarig D. Johnson. (Mot. 5-6Defendants also seek judgment on
pleadings on claims two through six asthe other Defendants, Warren A. Stanlg
Joseph Farrow, Jonathan Cochran, JosZaborski, JustinVaughan, and Paol;
Trinidad. (Mot. 12-25.)

[ll. LEGAL STANDARD

After the pleadings are closed, but witlsunch time as to not delay the trial, a
party may move for judgment on the pleadingsd. R. Civ P. 12{). The standardg
applied to a Rule 12(c) motion is essally the same as that applied
Rule 12(b)(6) motions; a judgment on the plagd is appropriate when, even if 3
the allegations in the complaint are trues thoving party is entitled to judgment ag
matter of law. Bell Atl. Corp. v. Twombl|y550 U.S. 544, 555-56 (2007) (“Facty
allegations must be enoughrtmse a right to relief abowbe speculative level . . . o
the assumption that all the allegations ie tomplaint are true (even if doubtful
fact) . ..."” (citations omitted)Milne ex rel. Coyne vStephen Slesinger, 1nc430
F.3d 1036, 1042 (9th Cir. 2005).

When ruling on a motion for judgment orethleadings, a court should constr
the facts in the complaint in the light mdavorable to the plaintiff, and the mova
must clearly establish that no materigsue of fact remains to be resolve
McGlinchy v. Shell Chem. Go845 F.2d 802, 810 (9th Ci1988). However,
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“conclusory allegations without moreare insufficient to defeat a motion
[for judgment on the pleadings].’Id. If judgment on the pleadings is appropriate
court has discretion to grant the non-movingy&ave to amend, grant dismissal,

enter a judgmentSeelLonberg v. City of Riversid&00 F. Supp. 2d 942, 945 (C.D.

Cal. 2004). Leave to amend may be denmdten “the court determines that th
allegation of other facts consistent witle challenged pleading could not possil
cure the deficiency.” Schreiber Distrib. Cov. Serv-Well Furniture Cp.806 F.2d
1393, 1401 (9th Cir. 1986). Thus, leave dmend “is properly denied. ..
amendment would be futileCarrico v. City & Cnty. of San Francisc®56 F.3d
1002, 1008 (9th Cir. 2011).
IV. DISCUSSION
Defendants move for judgment oretipleadings on several grourfdsFirst,

Defendants argue Johnson is entitled to judgment because Untalan has f3
sufficiently state a claim for supervisoligbility. Second, Defedants contend the)
are entitled to judgment on Untalanismlawful impound claim under qualifie
immunity. Third, Defendants aver theye entitled to judgment on Untalan’s d
process claim because (1) they are entiibequalified immunity and (2) Untalan has
failed to sufficiently allegea due process claim. Fourtbefendants argue they a
entitled to judgment on Untalan’s takingsioh because Defendants cannot be lia
in their individual capacities for a takingkim. Fifth and finlly, Defendants assel
they are entitled to judgment on Untalastate law claims because (1) Untalan dg

not allege a valid claim for damages undlee California Constitution, (2) Untalan

3 Defendants also seek judicial notice of: 1§ #iorage impound and relegsrocedures, and pos
storage hearings; 2) tl&HP 215 citation issued tdntalan; 3) the CHP 180 ifim issued to Untalan
and 4) the post storage hearirgport. (Req. Jud. Notice 3, EQ¥o. 46.) Untala objected to
Defendants’ Request. (ECFoN50.) Additionally, Defendantsbjected to emence Untalan
submitted in support of her Opposit. (ECF No. 52.) As the Cdutid not rely on any document
submitted in support of Defendants’ Request tafidial Notice or Untalan’s Opposition in reachin
its decision, Defendants’ Request (ECF No. 46) and Untalan’s objecti@fs Ni&. 50) are moot
Moreover, the Court did not rely on any documetsalan submitted in support of her Oppositig
consequently, Defendants’ objectiadhereto (ECF No. 52) are moot.
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fails to state a claim underefBane Act, and (3) Untalanstate law claims are barre
by immunity. The Court addresses each argument in turn.
A.  Supervisory Liability

Defendants seek judgmeon all federal and statewaclaims against Johnso

on the grounds that Untalan fails to statsupervisory liability claim against hin.

(Mot. 5-6.) As an initial matter, th€ourt will evaluatewhether Untalan has
sufficiently stated claims against Johnsorler a theory of supervisory liability.
1. Federal Law Claims (Claims One Through Four)

Untalan contends she has statedaantlagainst Johnson, commissioner of {

CHP, under the theory of supervisorybilgy. (Compl. 1 28-29; Opp’n Mot.
Untalan asserts Johnson “nevesponded to [her] counsel&tter” demanding releas
of Untalan’s Vehicle. (Compl. 1 28pp’'n Mot. 9-10.) According to Untala
“[e]ven though Johnson did not make the initial decision to impound [her] [V]eh

she holds him liable as a mervisor because he knewf and acquiesced in the

unconstitutional conduct by his subordinategpf@ Mot. 9-10 (citingStarr v. Baca
652 F.3d 1202, 1207 (9th Cir. 2011)).)

“A defendant may be held liable assapervisor under § 1983 ‘if there exig
either (1) his or her persdnmvolvement in the constitwdnal deprivation, or (2) &
sufficient causal connection between tbepervisor's wrongful conduct and tf
constitutional violation.” Starr, 652 F.3d at 1207 (quotirdansen v. Black885 F.2d
642, 646 (9th Cir. 1989)). “[A] plaintifinust show the supervisor breached a dut)
plaintiff which was the proxinta cause of the injury.ld. To state a claim against
supervisor for deliberate indiffence, a plaintiff must platbly allege a supervisor’s
“knowledge of” and “acquiescence inthe unconstitutioda conduct by his
subordinatesld.

The Ninth Circuit’'s reasoning iBtarr is illustrative. The plaintiff Dion Starr,
an inmate in the Los Angeles Countyil, Jarought a § 1983 claim against the L
Angeles County Sheriff for damages thagulged from a violent attack he alleged
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suffered while incarceratedsee idat 1204 The court engaged in a two-step proc

to determine whether the Starr could stat 8§ 1983 claim against the sheriff for
deliberate indifference to thections by his subordinated. at 1216. First, the court

2SS

evaluated the allegations in the complaintl @etermined that the factual allegatigns

were neither “bald” nor “conclusory.’See idat 1216, 1209-12 (citing over twen
well-pleaded allegations in the complaint regarding the sheriff's knowledge o
acquiescence in the unconstitutional condudhisfsubordinates). Second, the co
determined the well-pleaded allegationdausibly suggested the sheriff w
deliberately indifferent to unconstitutional conduct of his subordinatesit 1216.

In this case, Untalan’s factual allegais concerning Johnson and the exten
his knowledge fall short athe level found sufficient irStarr because she does n
sufficiently allege dhnson’s knowledge. CompareCompl., with Starr, 652 F.3d
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at 1209-12.) Untalan alleges her cowlssent a letter to Johnson on June 19, 2019,

which detailed her unsuccessful attemptstitain her Vehicle from the CHP, and that

Johnson never responded to tlediier. (Compl. § 28.) Inonclusory fashion, Untala
contends that, because her counsel mailetter to Johnson, heas “informed” her

Vehicle was wrongfily impounded. $ee id) This allegation is insufficient tg

L

demonstrate Johnson’s knowledge, and Untdl@es not provide any other allegations

that could plausibly suggest Johnson Hatbwledge of’ unconstitutional violation;
by his subordinates.

In sum, Untalan has natleged any facts that plausibly suggest Johnson
deliberately indifferent tany alleged unconstitutionabeduct by his subordinates
Therefore, the CourGRANTS the Motion as the § 1983 claims against John
(Counts One through Four). As it is ndear that amendment would be futile, t
Court GRANTS Untalanleave to amend See Leadsinger, Inc. v. BMG Publgl2
F.3d 522, 532 (9th Cir. 2008) (ruling thaale to amend is gper when amendmer|
Is not futile).
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2. State Law Claims

Next, Defendants contend Californiaoé&rnment Code section 820.8 beé
Untalan’s state law claimagainst Johnson. (Mot. 536.Under section 820.8 “:
public employee is not liable for an injury caused by the act or omission of ar
person.” Cal. Gov't Code § 820.8. Seati820.8 codifies the prevailing view th
public employees are only liable in tort for acts or omissions in which they
immediately, directly, and personally involve8ee, e.g.Martinez v. Cahill 215 Cal.
App. 2d 823, 824 (1963).

Untalan offers no opposition to Defemdgl section 820.8 argument, ar
therefore impliedly concedes that the stlw claims againstohnson are preclude
SeeSilva v. U.S. BancoriNo. 5:10-cv-01854-JHN (PJWxx2011 WL 7096576, at *4

(C.D. Cal. Oct. 6, 2011) (“[Tk Court finds that Plaintiff concedes his. . . clai
should be dismissed because he failed to address Defendants’ argumentg i

Opposition.”);Conservation Force v. Salaza&77 F. Supp. 2d 1203, 1211 (N.D. C
2009) (“Where plaintiffs fail to provide a fise for a claim in opposition, the clai
is deemed waived.” (citingoricchio v. Office of U.S. Truste813 F. App’x. 51, 52
(9th Cir. 2009))).

Accordingly, the CourGRANTS the Motion as to the ate law claims agains
Johnson (Counts One, Five, and)SiAs Untalan failed toppose, and thus conced;
her claims should be dismissed, shddsied leave to amend
B.  Unlawful Vehicle Impound

Defendants move for judgment on Uatas claim for unlawful impound unde
42 U.S.C. § 1983 (Count Two). (Mot. 6-12.) thlan contends theeizure and thirty-
day impoundment of her Vehicle violatédr Fourth Amendment rights because
officers acted without a warrant, and arception to the warrant requirement did 1
apply. (Compl. § 38.) Defendants clathrey are entitled to qualified immunit
because they did not violate clearly established law. (Mot. 6-12.)
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“[O]fficers are not entitled to qualified immunity if (1) the facts taken in
light most favorable” to the party allegingjury demonstrate “the officers’ condu
violated a constitutional right and (2) thght was clearly established at the time
the alleged violation."Thompson v. RahB85 F.3d 582, 586 (9%Gir. 2018) (internal

guotation marks and brackets omittes@e also Saucier v. Katd33 U.S. 194, 201

(2001). The Court may addres®sle prongs in either ordePearson v. Callahan
555 U.S. 223, 239 (2009). Dismissal asly appropriate where a court “ce
determine, based on the complaint its#ift qualified immunity applies.’Groten v.
California, 251 F.3d 844, 851 (9th Cir. 2001).
1. Untalan Adequately Alleges the O#ffis Violated a Constitutional Right
The first step in a qualified immunity alysis is, “[tjJaken in the light mos

favorable to the party asserting the injudo the facts alleged show the officer

conduct violated a constitutional right?Baucier 533 U.S. at 201. Here, Untalan
version of the facts, taken in a light stofavorable to Untalan and reading t
Complaint liberally, sets out a violation Bhtalan’s Fourth Amendment rights.

The Fourth Amendment protects againstreasonable searches and seizur
U.S. Const. amend. IV. Theinth Circuit has held that “[thirty]-day impounds und
section 14602.6 are seizures Fourth Amendment purposes3andoval v. Cnty. o
Sonoma912 F.3d 509, 515 (9th Cir. 2018rt. denied 140 S. Ct. 142 (2019%ee
also Brewster859 F.3d at 1196 (a seizure is “a anegful interference with ar
individual’s possessory interasn [her] property.” (quotingoldal v. Cook Cnty506

U.S. 56, 61 (1992)). Here, tatan does not appear conttst initial seizure, only the

thirty-day impound. $ee generallyOpp’'n Mot.) Therefore, the issue before t
Court is whether the thirty-day impound waasonable in light of the allegations
the Complaint.

Even if the initial seizure of Untala®’'Vehicle did not violate the Fourt
Amendment, “[a] seizure is justified undée Fourth Amendment only to the extg
that the government’s justification holdsrce. Thereafter, the government mi
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cease the seizure or secwrenew justification.” Brewster 859 F.3d at 1197. Ir
Brewster the Ninth Circuit explained that theig&ncy that justified the initial seizur
of a vehicle “vanish[es] once the vehiderive[s] in impound and [the vehicle’

registered owner] show([s] up with proof afvnership and a valid driver’s license|.

Id. at 1196. InSandovalthe court expanded upon its holdingBrewster and found
that once the registered owner of the vehisl“able to provide a licensed driver wi
could take possession” of the vehicle, the ihjtiatification for the seizure dissipate
Sandovgl912 F.3d at 516-517.

Here, the exigency that justified the initseizure of Untalars Vehicle was thal
she was driving without a license. (Compl.  88eMot. 4.) However, Untalar
alleges that two days afteer Vehicle was seized, shappeared at the CHP Sou
Los Angeles station with a licensed Calif@amriver.” (Compl. § 24.) While at th
station, Untalan requested the CHP release her Vehicle, informed the CHP
licensed driver was available to takesmdy of the Vehicle, and expressed |
willingness to pay all towing and storage fees owetd.) ( Nevertheless, “CHR
officials refused to release the [V]elaclstating it would be impounded for 30 da
pursuant to the Impound Policy.1d()

The allegations, taken in the light mostdeable to Untalan, state a violation
Untalan’s Fourth Amendment rightsSee Brewster859 F.3d at 1197see also
Sandoval 912 F.3d at 516-517. Once Untalanvad at the CHP station with
licensed driver who was prepared to t@kistody of the Vehiclethe “exigency that
justified the seizure vanished.”See Brewster859 F.3d at 1196. Moreove
Defendants have not provideshy valid justification forthe continued seizure aftg
Untalan arrived at the station with a licensed driver.

2. Untalan’s Allegations Sufficiently lpficate a Clearly Established Right

The Court now turns to the second stephef qualified immunity analysis, i.e|

whether the contours of the Fourth Amendimgghts at issue were sufficiently cle
that “every reasonable official” would ¥ understood that what he was doi
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violated the Fourth AmendmentAshcroft v. al-Kidd 563 U.S. 731, 741 (2011
(internal quotation marks omitted)The right the official isalleged to have violate(

must have been ‘clearly established’ am appropriately particularized sense.

Calabretta v. Floyd 189 F.3d 808, 812 (9th Cir. 1999 “We begin by looking to
binding precedent from the Supremeu@ar [the Ninth Circuit].” Martinez v. City of
Clovis 943 F.3d 1260, 1275 (9th Cir. 2019). A][case directly on point” is no

required to show the right in question wasarly established, “but existing precede

must have placed the statutory or constitutional question beyond delzaiKitid,
563 U.S. at 741.

Untalan relies orBrewsterand Sandoval two Ninth Circuit decisions issue
before her Vehicle was impaded, to demonstrate thlagr allegations implicate

clearly established right. (Opp’n Mot. 11-12Untalan contendthese cases clearly

established that continugmbssession of an impounded vehicle violates the Fg
Amendment unless the government providesew justification for the prolonge
seizure. Id.) The Court agrees.

Brewster and Sandovalclearly established that thirty-day seizure require

Nt
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compliance with the Fourth Amendmeiind a prolonged seizure requires a new

justification after the initial justification fathe seizure (i.e., driving without a licens
dissipates. Brewster 859 F.3d at 1197Sandoval 912 F.3d at 516-517 (findin
continued impoundment unreasonable oncerdigéstered owner provides a licens
driver willing to take possession of the vehicle).

In Brewsterthe Ninth Circuit addressed the gtien: is a “30-day impound of
vehicle . . . a ‘seizure’ requiring comptiee with the Fourth Amendment[?]id. at
1195. The court answered in the affirmati@ed noted that it is “@ll established tha
‘a seizure lawful at its inception can nevertheless violate the Fourth Ameng
because its manner of execution unreasgnafilinges possessory interests.Itl. at
1196 (quotingUnited States v. Jacobsed66 U.S. 109, 124 (1984)). The col
reasoned “the exigency that justified th&sgee vanished once ¢hvehicle arrived in
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impound and [the plaintiff] shoad up with proof of ownebsp and a valid driver’s
license.” Id. Thus, Brewster holds that officers are required to secure a 1
justification for the continued possessioinan impounded vehicle once the vehiclé
owner arrives with proof of owndr and a valid driver’s licensesee generally id.

In Sandoval the Ninth Circuit affirmed sumary judgment in favor of thg
plaintiffs on their claim that a thirtyay impound violated their Fourth Amendme
rights. 912 F.3d at 513. As in this case, the plaintiffSandovalwere stopped by
officers, and their vehicles were pounded under Section 14602.6 because
drivers did not have valid Gfornia driver’'s licenses.|d. at 513-514. Relying of
Brewster the Ninth Circuit inSandovalrejected the defendant’'s argument tha
thirty-day impound is justified simply becauthe vehicle’s registered owner does
have a valid driver’s licensdd. at 516-517.

Based upon the Ninth Circuit's decisionsBrewsterand Sandoval the Court
finds that every reasonable official would have understood that the continued g
of Untalan’s Vehicle after she appearedhst CHP station with a licensed Californ
driver who could take possession ofrh¥ehicle violated Untalan’s Fourtl
Amendment rights. As evidenced by Uatds factual allegations, the exigeng

warranting the initial seire was dischargedSee SandovaB12 F.3d at 516-517.

Thereafter, Defendants were required dstablish a new justification for the
continued seizure of her Vathe—which they did not.

The Court finds that Defendants amet entitled to qualified immunity of
Untalan’s second claim. Accamglly, Defendants’ Motion isSDENIED as to
Untalan’s claim for unlawful vehicle impound (Count Two).

C. DueProcess
Next, Defendants seek judgment on Untaadue process claim for failure t

state a claim. (Count Three). (Mot. 12-18gfendants assert\aral arguments for

why the thirty-day impoundment was not aletion of due process: (1) the notig
was sufficient; (2) the Section 22852 storagearimg satisfied constitutional standarg
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(3) the thirty-day impoundment was nat “punitive sanction”; and (4) requirin
payment of towing and storage fees toaeunlpossession of her Wele was not a “dg
facto monetary penalty.” SeeMot. 17-21; Compl. 11 3%46.) The Court will
address each in turn.

1. Notice

Untalan contends the notice Defendants provide was constitutionally
inadequate because it: did not inform her that the thirty-day impound was impo
“punish” her; did not state éhcrime she committed; andlé to adequately explait
that her Vehicle was impounded. (Opp’ntMb5-22; Compl. 1 39-46.) Defendai
argue notice given pursuant to Sectid#602.6 and 22852 satisfiekie process
(Mot. 14.)

“A primary purpose of the notice reqed by the Due Process Clause is

ensure that the opportunity far hearing is meaningful.”City of West Covina Vi

Perking 525 U.S. 234, 240 (1999). A governmental agency is not required to pn
individualized noticed of a plaintiff's legjaights or remedies beyond what is provid
in “generally available statstatutes and case lawld. at 241. “Once the propert]
owner is informed that [her] property haseln seized, [s]he cadarn to these publig
sources to learn about the remegabcedures available to h[er].ld. “When a
statute fixes the time and place of meetiginy board or tribunal, no special noti
to parties is required. The si# is itself sufficient notice.”ld. (quoting Reetz v.
Michigan, 188 U.S. 505, 509 (1903)3ee alsd&alazar v. City of Maywoodi14 F.
App’'x 73, 75 (9th Cir. 2011) (finding € notice provided under Section 14603
satisfies due process¥ee also Salazar v. Schwarzeneggdo. CV07-1854 SJC
(VBKXx), 2008 WL 11357881, at *5 (C.CCal. Sept. 8, 2008) (same).

Untalan’s allegations that the notice she received violated due process h
merit. SeeCompl. § 18;see alsoOpp’'n Mot. 15.) Untkan does not conten
Defendants failed to provide heith notice, that the notice failed to cite to Secti
14602.6, or that the notice was inconsisteith Sectionsl4602.6 and 22852.S¢e
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generallyCompl.) Instead, Untalan’s argumenttist the notice she received does

not meet more rigid requirements she bekeaee necessary to satisfy due proce
(See, e.g.Compl. § 45.) Despite Untalan’s a@&dions to the contrary, the statu
itself is sufficient notice to satisfy due proces§ee Perkins525 U.S. at 241
SchwarzeneggeP008 WL 11357881, at *5.

2. Storage Hearing

Untalan alleges the San 22852 post-deprivation storage hearing (“Stor
Hearing”) violated due process becatise Storage Hearing was not conducted b
neutral party, and the Storage Hearing was$ before a judiciabr quasi-judicial
officer. (Complaint T 45; Opp’'n Mot. 22-34Defendants conterdlie process is no
violated merely because the hearingriner is employed by CHP. (Mot. 15.)

First, there is no requirement thanhautral party conduct the Storage Hear
for the process to comport with due proce$he Ninth Circuit has rejected Untalan
very argument, stating it “is simply notgHaw” that a hearing examiner affiliatg
with the impounding agenoyiolates due procesdavid v. City of Los Angele807
F.3d 1143, 1147 (9th Cir. 2002kv’d on other grounds538 U.S. 715 (2003kee
also Spokane Cnty. gal Servs., Inc. v. Legal Servs. Corpl4 F.2d 662, 668 (Otl
Cir. 1980) (the existence of an emplogenployee relationship between the hear
examiner and the agency “dibt render the proceedingshar unfair or violative of
due process.”).

Second, there is no requirement thia¢ Storage Hearing be held before
judicial or quasi-judicial officer to satisiyue process. “Thaihdamental requiremer
of due process is the opportunity to be destra meaningful timand in a meaningfu

manner.” Matthews v. Eldrige424 U.S. 319, 333 (1976internal quotation marks

omitted). “There is no cohtutional requirement that the decisionmaker be
uninvolved person when a property interpsbtected by due process is at stak
Jordan v. Cityof Lake Oswego734 F.2d 1374, 1376 n.1 (9th Cir. 1984). Unta|
fails to cite to any controltig authority to support her argument that in the context
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storage hearing, due process requires a jidici quasi-judicial officer to conduct the

hearing. As such, the Court finds theragge hearing did not violate due procs
merely because it was not beforeaudigial or quasi-judicial officer.

3. “Punitive sanction,” and the Payment of Towing and Storage Fees

Untalan contends the thirty-day impament constituted a “punitive sanctio
in violation of due process. (Comgdl. 43.) Defendantssaert no case cited b
Untalan supports this theoty(Mot. 16.) The Court agregthe cases Unlan cites to
support this position are inapposit&seeCompl. § 43.)

Untalan also alleges the ®Hequired her to pay fees to reclaim her Vehi

which she describes as dé€’ factd monetary penalty in viation of due process.

(Compl. T 44.) Again, there is no supptwot this position. In the Ninth Circuit
requiring the payment of storage andvittg fees does not violate due proce
Goichman v. Rheuban Motors, In6G82 F.2d 1320, 1325 [[Flhe government’'s
considerable interest in ra@teng possession of the vehicle as security for the own
payment of towing and storage charges oufheithe private interests that would
served by the procedure.”)

None of Untalan’s myriad theories um@ng her third claim for violation of
due process have merit. Accordingly, the C@&IRANTS Defendants’ Motion as tg
Untalan’s due process claim (Count Threéds it is not clear that amendment wou
be futile, Untalan igranted leave to amend See Leadsingeb12 F.3d at 532.

D.  Unlawful Taking

Defendants move for judgment on Untalan’s unlawful takings claim (C
Four). (Mot. 18.) Untala alleges that, because “Defendants physically t
possession of the [Vehicle]” for a public pose and without compensating her, |

4 For instanceKokesh v. Sec. & Exch. Comm'h37 S. Ct. 1635 (2017), addressed the issu
whether a disgorgement was a “sanction” sabjo a five-year statute of limitation&lnited States
v. Bajakajian 524 U.S. 321 (1998), involved the forfeituwsE money pursuant ta federal statutg
that required travelers to repavhen they were transportimgore than $10,000 in currenciell v.
Wolfish 441 U.S. 520 (1979), concerned the conditmisonfinement for pretrial detainees.

®In light of the Court’s determination, Deféants’ qualified immury argument is moot.
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thirty-day impound constituted a “Takinginder the Takings Clause of the Fif

Amendment. (Compl. | 48.) Defendardsntend they are not liable in thei

individual capacities for takings damage=idJntalan’s Vehicle was not taken for
“public use.” (Mot. 18-20.)

Neither party cites to binding precetlenncerning whether Defendants may
liable in their individual capacities for akiags claim. And it appears the Nin{
Circuit has not addressed this issue. However, the FandIsixth Circuits have hel

that a Fifth Amendment takings claim canmhet brought against individuals sued |i

their personal capacitieSee Langdon v. Swai9 F. App’x 171, 172 (4th Cir. 2002

(“[T]akings actions sound against govermtad entities rather than individual state

employees in their individual capacities.8ge also Vicory v. Waltoir30 F.2d 466,
467 (6th Cir. 1984) (“Plaintiff may not maimta[a takings clause] action against the
defendants who neither have nor claine eminent domain power, nor any pow
similar to it.”). Other district carts in this circuit have agree&ee Bridge Aina Le’a
LLC v. State of Hawaii Land Use Comm’25 F. Supp. 3d 1051, 1079 (D. Ha
2015); United States v. Sandwich Isles Commc'ns,, INo. CV 18-00145 JMS-RT
2019 WL 4017233, at *5 (D. Haw. Aug. 26, 2019).

The Court is persuaded by these cowtsl agrees that monetary relief
unavailable against Defendants in thedividual capacities for a takings claingee
Bridge Aina Le’a, LLC 125 F. Supp. 3d at 1078-80The Court therefor&6RANTS
Defendants’ Motion as to Untalan’s unlawfakings claim (Count Four). Untalan
denied leave to amend See Carrico656 F.3d at 1008.

E. BaneAct

Defendants seek judgment on Untatamlaim under California Civil Codg
section 52.1 (the “Bane Agt{Count Five). (Mot. 21.)Untalan contends her right
were “interfered with by tlaat, intimidation, or coercion” in violation of the Bal
Act. (Compl. 153.) Defendants argue thattalan fails to state a claim under t
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Bane Act, and even if she does state ancl®efendants are immune under Californi

Government Code sections 82(8@21.6, and 820.2. (Mot. 21-25.)

The Bane Act was enacted #mldress hate crimesSee Reese v. Cnty.
Sacramentp888 F.3d 1030, 1040 (9th Cir. 2018Y.he Bane Act “civilly protects
individuals from conduct aimed at interferimgth rights that are secured by federal
state law, where the interfei@is carried out ‘by threatstimidation, or coercion.”
Id. (quotingVenegas v. Cnty. of Los Angelé83 Cal. App. 4th 1230, 1238 (2007
A plaintiff may bring a claim under the BarAct “against public officials who ar
alleged to interfere ith protected rights.”ld. In addition to #eging a constitutional
violation, to state a claim under the Bane Adgilaintiff must allge “a specific intent”
to violate the plaintiff's constitutional rightdd. at 1043.

The Court has already determined thdwtalan has suffiently alleged al
violation of her Fourth Amendment right3hus, here, Untalan neeahly allege that
Defendants impounded he/ehicle “with specific intat to violate [her] Fourth
Amendment rights.” Sandoval 912 F.3d at 520. But, even taken in the light m
favorable to Untalan, haillegations fail to demotrate Defendants impounded h
Vehicle with “a specific intent” to vielte her Fourth Amendment rights.See
generallyCompl.) Therefore, the Court findsathUntalan has failed to state a cla
for violation of the Bane Act.

Accordingly, the CourlGRANTS Defendants’ Motion as to Untalan’s Bat
Act claim (Count Five}. As it is not clear that amdment would be futile, Untalan i
granted leave to amend See Leadsingeb12 F.3d at 532.

F. Unlawful Seizure Underthe California Constitution

Defendants move for judgmean Untalan’s sixth and final claim for violatio

of article 1, section 13 of the California Constitution (Count Six). (Mot. 20.) Unt

alleges she is entitled to damages for Ddénts’ warrantless seie. (Compl. Y 55+

® In light of the Court's detenination, Defendants’ remaining arguments concerning immu
under California Government Codections 820.6, 821.6 and 820.2 are moot.
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57.) Defendants seek judgment on the basis that no authority supports t
individual may bring a private right of asti for damages underishsection of the
California Constitution. (Mot. 20-21.)

Article 1, section 13 of the CaliforaiConstitution protects against unreasong
searches and seizuresThe California Supreme Court has not decided whe
article I, section 13 creates a private rightiofion for damagesnd federal courts ar¢
split on this issue.Estate of Osuna v. Cnty. of StanislaB92 F. Supp. 3d 1162
1178-79 (E.D. Cal. 2019xollecting cases)see Julian v. Mission Cmty. HosAd.l
Cal. App. 5th 360, 392 (2017) (statingaththe California Supreme Court has 1
settled this issue).

Nevertheless, even if a private right aftion existed, the California Court ¢
Appeal has held a thirty-day impoundment pursuant to the provisions of S¢
14602.6 does not constitute an unlawfukzsee under the California Constitutiof
Alviso v. Sonoma Cnty. Sheriff's Defl86 Cal. App. 4th 198, 214 (2010). Untal
fails to cite to any controlling alibrity to the contrary on this issue.

Therefore, the CouttRANTS Defendants’ Motion as to Untalan’s claim f
violation of article |, section 13 of th@alifornia Constitution (Count Six). Becau
Untalan’s claim fails as a matter of law, sheléhied leave to amend See Carrico
656 F.3d at 1008.

V. CONCLUSION

For the foregoing reasons, the CoGRANTS IN PART and DENIES IN
PART Defendants’ Motion for Judgment on the Pleadings (ECF No. 45) as folloy

1. The Motion isGRANTED with leave to amendthe federal claims

(Counts One through Four), amdthout leave to amendthe state law
claims (Counts One, Five, and Six) as to Untalan’s claims ag
Johnson;

2.  The Motion isDENIED as to Untalan’s unlawful vehicle impound clai

(Count Two);
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3. The Motion iISsGRANTED with leave to amendas to Untalan’s due

process claim (Count Three);

4.  The Motion isGRANTED without leave to amendas to Untalan’s
unlawful takings claim (Count Four);

5. The Motion iIsGRANTED with leave to amendas to Untalan’s Bang
Act claim (Count Five);

6. The Motion isGRANTED without leave to amendas to Untalan’s
claim under article I, section 13 d¢fie California Constitution (Coun
Six).

If Untalan chooses to amend her pleadi, she shall file a First Amende

Complaint (“FAC”) in conformancevith this Order no later thatwenty-one (21)
days from the date of this @er. If Untalan files a F&, Defendants shall file :
response no later thédourteen (14) daysfrom the date of the FAC filing.

IT IS SO ORDERED.

October 15, 2020

p * =
Y 20
OTIS D. WR{GHT, 1
UNITED STATES DISTRICT JUDGE
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