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8 United Stateg District Court
9 Central District of California
10
11| JEFFREY S. O'NEIL, Case No. 2:19-cv-07749-ODW (AFMX)
12 Plaintiff,
13 V. ORDER DENYING SANTA
BARBARA COUNTY’S
14| CALIFORNIA COASTAL MOTION TO DISMISS [21] AND
15| COMMISSION; SANTA BARBARA GRANTING CALIFORNIA
COUNTY COASTAL COMMISSION’S
16 ! MOTION TO DISMISS [25]
17 Defendants.
18 . INTRODUCTION
19 Defendants California Coastal Commassi(“CCC”) and the County of Santa
201 Barbara (“SB”) each move to dismissafitiff Jeffrey S. O’Neil's First Amended
21 Complaint (“FAC”), which alleges thatDefendants’ conduct constituted an
22| unconstitutional taking and a violatiasf substantive due processSeg generally
23| sB's Mot. to Dismiss (“SB Mot.”), EE No. 21; CCC’s Mot. to Dismiss (“CCC
24 Mot.”), ECF No. 25.) For the reasons that follow, the CGRANTS CCC's Motion
25| andDENIES SB’s Motion?
26
27
28 || * After carefully considering the papers fileddannection with the Motionghe Court deemed the
matters appropriate foredision without oral argunm¢. Fed. R. Civ. P. 78; C.D. Cal. L.R. 7-15.
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. BACKGROUND

In 1996, Plaintiff O’'Neil purchased ¢hproperty located at 2551 Wallace Ave.

Summerland, California (“Subject Property”YFAC 11 1, 24, ECF No. 12.) O'Ne
files this suit against the CCC, a sta@ministrative body, and SB alleging thg
conduct denied him of all eaomic, beneficial, and prodtive use of the Subjeqg
Property without just compensati. (FAC 1 4, 6, 7.)

The CCC enforces the California CtasAct of 1976, which requires loca
governments to develop a Local Coaftabgram, which includes a Land Use PI

(“LUP”) and implementing ordinances. (FAYY 7, 12-13.) Th€oastal Act requires

the CCC to certify each LURfter which the CCC deletys authority over coastd
development permits to the lo@dvernment. (FAC {1 14-15.)
In 1973, although other lots in the anedained their redential zoning, the

Subject Property was assigned a recreaijmer space land use designation (“REC

(FAC 9118, 19.) This dgnation was included in SB’s LUP that the C(
subsequently certified in 1980. (FAC 1 18,) A REC zone limits the uses of tl
Subject Property to outdoowublic and/or private recreational uses, such as “pa
campgrounds, recreational vehicle accomntioda, and riding, hiking, biking an(
walking trails, golf courses, and limits sttures and facilities to those ‘required
support the recreational adties.” (FAC { 22.)

In the late 1980s, O’Neil’s real estdieoker informed O’Neil that SB erred i
designating the Subject Property as RE(CAC { 25.) On June 20, 1988, befa
O’Neil purchased the Subject Property, teeeived a letter from Dianne Guzma
SB’s Planning Director, stating that thening “appears to have been inadverter
assigned. (FAC 19 24, 250’Neil purchased the propgrin 1996, and between 199
and 2006, O’Neil made plan® remodel the residence on the Subject Prope
however, he received conflicting infoation from SB regarding his ability t
renovate. (FAC 11 24, 27.)
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In April 2006, O’Neil applied to SB foa coastal development permit (“CDP
to demolish the existing cottage and camdira new residence(FAC T 31.) In
August 2006, SB denied the request bseathe permit needea “Rezone of thg
Property [(“RZN”)] and a General Plan Amgment [(“GPA™)]” request. (FAC { 32.
The letter indicated that O’Neil had failedgoovide rezone apmations as requeste
in a prior correspondence from the Plargnand Development Committee. (SB Ré
for Judicial Notice Ex. 1 (“August 2006 Letter”), ECF No. 22-1.) Regardless, th
indicated rezoning would not be possiblecause the LUP intended for the Subj
Property to be zoned REC:

On our review, the current land udesignation (Recreation/Open Space),

zoning (REC), and applicable Local &tal Plan policies, such as Policy

7-9, are internally consistent with regard to this parcel. | have determined

that they were clearly intended andt the result of a mapping error.

Therefore, | cannot support a lanceudesignation or zoning change for

this parcel.

(August 2006 Letter.) Despite the denialN®il demolished the sedence to mitigats
safety hazards identified in prior inspectiarsd pursuant to the verbal approval o
representative of SB. (FAC 1 33.)

In 2008, O’Neil submitted application® demolish the existing cottage,
construct a new home, and a for a variafioen the parking and setback regulatic
(FAC 11 35-36.) He also submitted a RZNuest and a GPA regste referenced in
the 2006 application. (FAC 1 35-36.) N@il renewed the penmapplications in
February of 2012. (FAC] 37.) Between Decemb@008 and 2014, SB delays
determining O’Neil’s applications and in December 2014, O’Naiiplications were
deemed complete as a mattetanf. (FAC 1 38.) On oabout August 12, 2015, SB
Planning and Development Commissiarcommended that SB's Board
Supervisors deny the applt@ans, but on November 3, 201the Board of Supervisor
referred the applications back to theaitiing and Development Commission w
direction to draft findings to approve O’Neil's applications. (FAC {1 39-40.)
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exchange was repeated #2918 and ultimately, on March 9, 2018, the Board
Supervisors approved the applicationsl aezoned the land on which the Subj
Property rests for residentialaus(FAC 1 41-43.)

However, on April 4, 2018, two commissiers appealed SB’s approval
O’Neil’'s renovation permit on the grounds tlia¢ development was inconsistent w
SB'’s current land use plan. (FAC { 49n May 21, 2018, the County submitted t
“project-driven” RZN and GPA amendments support of the coastal developme
permit application. (FAC 1 46.) Aftea one-year extension, the CCC denied
amendments on several alleged misrepresensaof the record and determined th
the land use designation was “intended asng-term planning effort to transition th

property from a residential use to a estion/open space use.” (FAC {1 49-51.

Therefore, the RZN could not be permittasl it violated the land use designatig
(FAC 1149-51.) As the CCC denigd'Neil's RZN and GPA General Pla
Amendment request, O’Neil exhausted his |l@sal state recourse. (FAC 11 52-53

Therefore, on September 6, 2019, QIN&ought suit against SB and CC(
(SeeCompl., ECF No. 1.) On October 2, 20@Neil filed his FAC alleging claims
of (1) Uncompensated Taking per the Fifth and Fourteenth Amendments, (2) R
Just Compensation brought under 42 .0.81983 per the Fifth Amendment al
(3) Violation of Substantive Due Process per the Fifth and Fourteenth Amendr
(SeeFAC 11 55-74) Now, CCC and SB each moseparately to dismiss the FA
(collectively, “Motions”). GSeeCCC Mot.; SB Mot.) The Court addresses e
Motion in turn.

Il REQUEST FOR JUDICIAL NOTICE

Both SB and O’Neil file requests fordicial notice. (SB Req. for Judicig
Notice, ECF No. 22; Pl.’s Req. for Judicidbtice, ECF No. 29.) SB requests t
Court to judicially notice (1) a letter to O’Neil from Steve Chase, Deputy Directc

2 O’Neil's FAC caption does not mdtcis pleaded causes of actidime latter of wich the Court
references here.
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SB’s Development Review Division, tal August 18, 2006‘/August 2006 Letter”)
and (2) sections of SB’s Local Zoning Qrdnce. (SB Req. for Judicial Notice 2
O’Neil requests the Court to judicially no#i (1) a letter to SB’s Board of Supervisg
from Dianne Guzman, SB’s Planning Bitor, dated Jun20, 1988 (“June 198§
Letter”), (2) a letteto O’Neil’s legal counsel from Dad Ward, SB’sPlanning and
Development Deputy Director, dated Naveer 30, 2007 (“November 2007 Letter
and (3) a waterline permit issued in A@997 for the Subject Property. (Pl.’s Re
for Judicial Notice 2.)

“[A] court may judicially notice a fact that is noubject to reasonable dispu
because it: (1) is generally known withirethrial court’'s territoml jurisdiction; or

)
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P

g.

[e

(2) can be accurately and readily aetmed from sources whose accuracy can
reasonably be questioned.Fed. R. Evid. 201(b). Whiléundisputed matters o
public record” are judicially noticeable, @ourt may not take judicial notice ¢
disputed facts in public recordd.ee v. City of L.A.250 F.3d 668, 689-90 (9th Ci
2001). As the text is not subject to dispubes Court grants SB’sequest for judicial
notice of SB’s Local Zoning Ordinancelollis, Inc. v. Cty. of San Dieg®05 F.3d

935, 938 n.1 (9th Cir. 2007) (“Municipal ordinces are proper subjects for judid]

notice.”)

Alternatively, courts may consider douents discussed in the complaint
the doctrine of incorporation by referendéhoja v. Orexigen Therapeutics, In899
F.3d 988, 1002 (9th Cir. 2018). “The doctrimevents plaintiffs from selecting onl

portions of documents that support theaiels, while omitting portions of those ver

documents that weaken—or doom—their claim&d? However, “the mere mentio
of the existence of a document is instifnt to incorporate the contents of
document.” Id. (internal citations and quotation rka omitted). As O’Neil discusse
in the operative complaint the aforementidrietters and waterlan permit to bolstef
his allegations, and in keeping with the policy behind the doctrine of incorporati
reference, the Court shall consider the exhitmtthe extent that they are relevant
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determining the outcome of the trams. Accordingly, the CourGRANTS the
requests.
\Y2 LEGAL STANDARD

A court may dismiss a complaint werdFederal Rule of Civil Procedur
(“Rule™) 12(b)(6) for lack ofa cognizable legal theory orsufficient facts pleaded tq
support an otherwissognizable legal theoryBalistreri v. Pacifica Police Dep/t901
F.2d 696, 699 (9th Cir. 1988). “To sureiva motion to dismiss . . . under Ry
12(b)(6), a complaint geraly must satisfy only the minimal notice pleadit
requirements of Rule 8(a)(2)"—a shamd plain statement of the clainPorter v.
Jones 319 F.3d 483, 494 (9th Cir. 2003ee alsoFed. R. Civ. P. 8(a)(2). Th
“[flactual allegations must be enough to eas right to relief above the speculati
level.” Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). The “complaint mi
contain sufficient factual matter, acceptedtas, to state a claim to relief that
plausible on its face.’Ashcroft v. Igbal556 U.S. 662, 678 (2009) (internal quotati
marks omitted). “A pleading that offersabels and conclusions’ or ‘a formulal
recitation of the elements ofcause of action will not do.”ld. (quoting Twombly
550 U.S. at 555).

Whether a complaint satisfies the @duility standard is a “context-specific

task that requires the reviewing courtdi@w on its judicial experience and comm
sense.”ld. at 679. A court is gendhalimited to the pleadings and must construe
“factual allegations set forth ithe complaint. .. as truand ... in the light mos
favorable” to the plaintiff. Lee 250 F.3d at 679. But a cdureed not blindly accep
conclusory allegations, unwamad deductions of facgnd unreasonable inference
Sprewell v. Golden State Warrigoiz66 F.3d 979, 988 (9th Cir. 2001).

Where a district court grants a motion to dismiss, it should generally pre
leave to amend unless it is clear “tmemplaint could not be saved by a

amendment.”SeeFed. R. Civ. P. 15(aNManzarek v. St. Paul Fire & Marine Ins. Ca.

519 F.3d 1025, 1031 (9th Cir. 2008).
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V. SB’'S MOTION TO DISMISS
SB moves to dismiss O’Neil's firshtnd second causes of action for th

[ee

primary reasons: (1) O’Neil’'s first claimtakings—is not ripe because the August

2006 Letter is not a final action; (2) O'Neil’'s second claim—right to just

compensation—is barred by a two-year statute of limitations; and (3) also as
second claim, O’Neil fails to alleg¢hat the August 2006 Letter caused a3
deprivation of use of his property.S€eSB Mot.) O’Neil opposes each argume
(SeeOpp’n to SB Mot. 1, ECF No. 28.)
A. Ripeness of Takings Claim

The Fifth Amendment of the Constituti@tates that “property [shall not] b

taken for public use, without just competiga.” U.S. Const. amend. V. “[W]hile

property may be regulated to a certairteex, if regulation goe too far it will be
recognized as a takingPennsylvania Coal Co. v. MahoP60 U.S. 393, 415 (1922).

Regulatory takings claims are perfectgden “the government entity charge
with implementing the regulations hagached a final decision regarding t
application of the regulatiorte the property at issue.Carson Harbor Vill., Ltd. v.
City of Carson 353 F.3d 824, 826 (9th Cir. 2004) (quotitdlliamson Cty. Reg’l
Planning Comm’n v. Hamilton Bank of Johnson Ciy3 U.S. 172, 186 (1985
overruled byKnick v. Twp. of Scqttl39 S. Ct. 2162, 217@019) (overruling the
second prong of the test describedWilliamsonand quoted inCarson); Sullivan
Equity Partners, LLC v. City of L,ANo. 2:16-CV-07148-CAS-AGRx, 2020 W
1163945, at *4 (C.D. Cal. Jan. 22, 2020PRlaintiff must demonstrate that th
regulating body made a “finahd authoritative determinatiasf the type and intensity
of development legally permitleon the subject property.’Kinzli v. City of Santa
Cruz 818 F.2d 1449, 1453 (9th Cir. 1987). A claim is ripe only after the regul
body has made a final decisibecause “among the factors of particular significa
in the inquiry are the economic impact of the challenged action and the ext
which it interferes with reasonable investiibacked expectations,” which cannot
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determined until the court can determinee tbxtent of the regulatory taking.

Williamson 473 U.S. at 191citing Penn Cent. Transp. Co. v. City of New YctB8
U.S. 104, 124 (1978)).

In 2019, the Supreme Cauaddresses the issue mbeness and affirmed it
analysis inWilliamsonregarding the finality requirementnick, 139 S. Ct. at 216¢
(“Knick does not question the validity ofishfinality requirementwhich is not at
issue here.”) InVilliamson the Supreme Court discudsthe requirements for fing

determination and held that, because respuni@ged to apply for variances despite

the Commission’s regulations to do s@ t@ommission’s disapproval of the requg
was not a final decisionWilliamson 473 U.S. at 190. Thinchpin of the Court’s
decision was that the Commission newgined on whether a variance would

granted.Id.

Respondent would not be requiredampeal the Commission’s rejection
of the preliminary plat to the Bod of Zoning Appeals, because the
Board was empowered, at most, teview that rejection, not to
participate in the Commission’s decisionnmakX . . . In contrast, resort to
the procedure for obtaining var@es would result in a conclusive
determination by the Commission whathiewould allow respondent to
develop the subdivision in thmeanner respondent proposed.

Id. at 193. Thus, for the decision to be final, plaintiffs need not exhaust all st
county-based review of the @sion, but must receive agative determination on th
required variancesld.; see also Hacienda Valley Mobilestates v. City of Morgatf
Hill, 353 F.3d 651, 657 (9th Cir. 2003) (“Williamsonthe Supreme Court made
clear that resort beyond the ‘initial decisionk®é is not necessary to fulfill the fina
decision prong of the ripeness analysis.”)

Takings claim may be ripe under tNenth Circuit’s “futility exception” where

at least one meaningful application has been madezli, 818 F.2d at 1454-55.

“Under this exception, the resubmission afevelopment plan or the application for
variance from prohibitive regulations may beesed if those actions would be idle
futile.” Del Monte Dunes at Monterelytd. v. City of Monterey920 F.2d 1496, 150
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(9th Cir. 1990). “Before claiming the exception, the landowner must submit at
one development proposalnca one application for a variance if meaning
application and submission can be madéd. The Ninth Circuit outlines severg
instances in which the futility exceptiompglies, including the potential futility o
requiring resubmission of a developmerpplication after prior submissions hay
been rejected by the local governmeat. at 1501-02, 1506 (citingm. Sav. & Loan
Ass’n. v. Cty. of Marin653 F.2d 364, 371 (9th Cir. 1981). Or if “further pursuit
permission to develop would cause sucbessive delay that éhproperty would lose
its beneficial use.”ld. at 1501 (citinKinzli, 818 F.2d at 1454).

Here, SB moves to dismiss O’Neil's first claim for lack of finality. ({
Mot. 11-20.) In April 2006, O’Neil subitted a CDP application to demolish ai
rebuild his home; howevehe failed to submit a RZNna GPA, even after SB sef

correspondence in May identifying these deficiencies. (FAC § 31; SB Mot. 14

August, SB sent him a letterforming him that it would close the case. (FAC { 3
SB asserts that the August 2006 Letteswat a final determination because O’N
never submitted the required GPA andNRZ (Mot. 12-17.) However, O’Nei
contends that the August 2006étter was a final determination or, alternatively, tl
reapplying with such documents would hdeen futile. (Opp’n to SB Mot. 11-13
The Court agrees.

SB is correct that the August 2006tiee denied the “castal developmen
permit application [a]s incomplete [as @annot be processeditiout a concurrent
rezoning and Comprehensive Plan land dssignation amendmt.” (August 2006
Letter.) However, in the ter, the Deputy Director “determined that [the land |
designation and policies] were clearly mted and not the result of a mapping erti
Therefore, [he] cannot support a lande ugesignation or zoning change for tk
parcel.” (August 2006 Letter.) The Pastiagree that O’Neil had not submitted
RZN or GPA request in conjunction withshCDP application. Yet, the Commissi(
passed judgment on any futimech variance request.
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The Court finds the facts in thestant matter distinct from those \Williamson
Although the landowner irWilliamson similarly failed to rguest the necessar
variances, there the Supremeut held that the denial dhe permit was not a fing
determination because had the plainfdtflowed the procedures for obtaining

variance, that procedure would havesuléed in a conclusive determination.

Williamson 473 U.S. at 193. Here, in contrakbie Commission appears to have mg

a conclusive decision despite O'Neil’s failut@ request one. As the letter clear

indicates the Commission’s intent not permit any variance, and therefore de
O’Neil's CDP application, th€ourt can determine the extesftthe regulatory taking
keeping with the policy behind the ripeness requirem8ete Williamson473 U.S. at
186. Accordingly, the Court finds theugust 2006 Letter to keefinal decision.

SB argues that the August 2006 Lethas drafted by a staff member who
opinion is not binding on the Board, whihthe ultimate decision-maker on RZN a
GPA variances. (Reply in Supp. of SB Mot3, ECF No. 31; SB Coastal Zonin
Ordinance 14.) However, a Deputy Direciiorthe Development Review Division ¢
the Planning and Development Commissimafted the letter and authoritative
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stated that he “has determined” thag REC designation was not a result of mappling

error and that he “cannot [goort a land use designati@m zoning change for [the
Subject Property].” (August 2006 Letter.) Asurts have held that landowners ng
not exhaust all local and state appetis, Court finds that the August 2006 Lett
suffices as a final determinatioVilliamson 473 U.S. at 193.

Furthermore, even if the August 2006ttee is not a final decision, the Cou
finds that the futility exception applies ithis situation. O’Neil submitted th
requisite development proposal, which amts to a meaningful application evs

3 The SB Coastal Zoning Ordinance indicatesciWibody has authority for land use and zoni
decisions, the Director, Zoning Adminisiwat Planning Commission, or the Boarc&e€SB Coastal
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Zoning Ordinance.) The ordinancalebrates that “[i]f the Board is the decision-maker for a project

due to a companion discretionaapplication (e.g., Coastal Land &J®lan amendment, Ordinan¢

amendment, Rezone) the Commission shall makadaisory recommendation to the Board on e§
application.” (SB Reg. for Judicial Notice Ex(“SB Coastal Zoning Ordinance”), ECF No. 22-2.
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without the variance requests because Aligust 2006 Letter clearly demonstrat
that such a variance would have been dentege Del Monte920 F.2d at 1501. Th
Commission’s denial of the variances in 2088urther evidence of futility. (FAC
19 35—-39.) Additionally, requiring O’Neil tpass through multiple levels of revie
before receiving a verdict from the Boardarter to gain a finadetermination would
“cause such excessive delay that thepprty would lose its beneficial use.Del

Montg 920 F.2d at 1501. Certainly, suchthe case here where, despite the Aug
2006 Letter, O'Neil diligently persisted thrdu&B’s system only to receive a positiy
decision by the Board in 2018, which wasbsequently negateby even further
proceedings. JeeFAC 11 35-53.) From the allegatianghe FAC and the judicially

noticed materials, the Court determingmt O’Neil's takings claim is ripe for

adjudication. Accordingly, the CouRENIES SB’s Motion on this basis.
B.  Statute of Limitations of Right to Just Compensation Claim

SB asserts that O’'Neil's second claimght to just compensation—is barre

by a two-year statute of limitations. (SB M@0-24.) Parties age that a two-yea
statute of limitations applies. (SBlot. 20; Opp'n to SB Mot. 6.) See Action
Apartment Ass’n, Inc. v. Santa Monica Rent Control BA9 F.3d 1020, 1026 (9t
Cir. 2007) (“[C]laims brought under § 1983 borrow the forum state’s statut
limitations for personal injury claims, . . néin California, that limitations period i
two years.”) A claim under 8§ 1983 accrues when the government takes pr
without just compensationSeeKnick, 139 S. Ct. at 2168. e O’Neil alleges that
he has been deprived ofeuand enjoyment of the Subject Property since 2006. (
1 32; Opp’n to SB Mot. 7.) Accordingly, sént some form of tolling, the statute
limitations expired in 2008.

O’Neil asserts that the Court should equitably toll the statute of limitation:
alternatively, apply the continuing violati@octrine. (Opp’n to SB Mot. 7-11.) Th
Court now considers these arguments.
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A party is “entitled to equitable tolling bnif he shows (1) that he has bef
pursuing his rights diligently, and (2) thedme extraordinary circumstance stood
his way and prevented timely filind.” Holland v. Fla, 560 U.S. 631, 649 (2010

(applying equitable tolling to a 8 1983ach) (internal quotation marks omitted);

Huseman v. Icicle Seafoods, Ind71 F.3d 1116, 1120 (9th Cir. 2006) (“Equitak
tolling focuses on whether there was exbtlsadelay by the plaintiff.” (interna
guotation marks omitted)). “Generally, a ldigf seeking equitable tolling bears t
burden of establishing two elements.Pace v. DiGuglielmp544 U.S. 408, 418§
(2005). And, both elements must be satisfisttnomineel136 S. Ct. at 756.
Furthermore, “the absence of prepaliis “a factor to be considered

determining whether the doctrine of egbl&atolling should apply once a factor th
might justify such tolling is identified.” Menomineg 136 S. Ct. at 757 n.5
Ultimately, the court has discretion totedemine whether equityequires extending «
limitations period. Smith-Haynie v. D.C.155 F.3d 575, 579 (D.C. Cir. 199§
(“[E]quitable tolling and estoppel, whichsk whether equity requires extending
limitations period, are for the judge to applising her discretion, regardless of t
presence of a factual dispute.”)

First, O'Neil alleges thahe has diligently pursued his rights by applying
permits in 2008 and again in 2012. (FAE 31-37.) He continued the state-ba
process to exhaustion. AE 11 31-53.) SB conceddisat O’Neil pursued thesq
county applications but assetit&t he failed to diligentlpursue a takings claim base
on the August 2006 Letter. (SB Mot. 24.) However, until 2019, the Supreme
rule of law established that a plaintiff seek a federal takings claim must first se
“compensation through the procedsithe State had providedRnick, 139 S. Ct. at

4+ The Supreme Court took up the issue of equitable tolling agaiwiemominee Indian Tribe o
Wisconsin v. United State$36 S. Ct. 750, 756 (2016). The Supee@ourt mentioned in dicta thg
it has never held that thelolland test applies outside the habeas contexi. at 756 n.2.
Nevertheless, the Supreme Court did not determiakealstricter test applies in a nonhabeas ¢
Id. Accordingly, the Court appligke equitable tolling test iHolland.
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2169 (internal quotation marks omitted)hus, by following SB’s procedures, O'Neli

was diligently pursuing both his adminitive remedies anthe federal takings
claims.

Second, O’'Neil alleges that SB's‘affirmative misrepresentation’ and
‘stonewalling’ prevented him from appretiry the claim that arose in 2006” ar
therefore, gave rise to the extraordinary circumstance warranting equitable t
(Opp’'n to SB Mot. 8-9.) In 1988, 1997Md 2007, representatives of SB allege(

made assertions that O’Neil's propentyas mistakenly designated and unfit for

recreation use. (FAC 9925, 28, 34pgh to SB Mot. 8-9.) After the 200
representation, O’Neil again pursued aecse through the local process, but
allegedly “inexcusably dragged its feet(Opp’'n to SB Mot. 9. SB asserts tha
O’Neil’'s allegations fail to establish an extrdinary circumstance. (Reply in Sup
of SB Mot. 11-12.) An extraordinary circsgtance is an “external obstacle” to time
filing, one beyond the litigant’s controlMenominege 136 S. Ct. at 756. Thoug
O’Neil cites and discusses tlstandard for equitable estoppel rather than equit
tolling, the circumstances he describea® beyond his control and constitute
external obstacle. Unlike the Ninth r@uit examples of non-extraordinal
circumstances—“[lJow literacy levels, laakf legal knowledge, and need for sor
assistance to prepare a habeas petition'Ne®d persisted to exhaust his state a
local recourse in part due to SB’s contiduend inconsistent representations that
REC zoning was an erroBaker v. Cal. Dept of Corr.484 F. App’x 130, 131 (9th
Cir. 2012). These representations werdaitt the cause of the untimelinesRoy v.
Lampert 465 F.3d 964, 969 (9th Cir. 2006) (“These extraordinary circumstances
be the cause of [the] untimeliness.” (internal quotation marks omitted).)

The Court further considetke “absence of prejudiceMenomineg136 S. Ct.
at 757 n.5. Though SB asserts that tolivauld cause it prejudice because evidel
and witnesses are not available thirteen ydarer, SB, and O’Nefor that matter,
include extensive documentation in the requests for judicial notice. (Reply in Su
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SB Mot. 13;see SB Req. for Judicial Notice; Pl.’'s Req. for Judicial Notice.)
appears that, upon sufficient discovery, partrgll gather most if not all relevan
documentation and correspEnce related to thidaim. SB also asserts that it had
notice of this claim, yet O’Neil has bedrattling various arms of the county fro
before the August 2006 Letter &3 recently as May 21, 2018Reply in Supp. of SB
Mot. 13; FAC 146.) Given the extensiwistory between SBnd O’Neil and the
alleged statements from SB’s representatittes,Court finds in its discretion that *
plausible factual basis” exists to equitably toll O’Neil’s claiBstate of Amaro v. City
of Oakland 653 F.3d 808, 813 (9th Cir. 20113mith-Haynie 155 F.3d at 579
Accordingly, the CourDENIES SB’s motion on this basis.
C. Failure to Allege Deprivation of Use fo Right to Just Compensation Claim
SB also asserts that, as to his second claim, O’Neil fails to allege th:

August 2006 Letter caused amwleprivation of use of the Subject Property. (5

Mot. 24-25.) Specifically, SB asserts tladter the August A6 Letter, O’'Neil was
left in the same position as before. (SB Mot. 25.) SB is correct that the st
O’Neil’'s ownership in the Subject Propemyas the same befoend after the Augus

2006 Letter; however, O’'Neil alleges thia¢ purchased the Subject Property at

representatives of SB assured him on nwmgroccasions that the Subject Prope

was “inadvertently” or “mistakenly” zomeas REC. (FAC 11 25, 28, 34.) O’Nei

purchased the Subject Property based on itg lustory of residential use, and tl
cottage he planned to rewhel for his retirement. Bgenying O’Neil the opportunity
to rebuild or remodel on the Subject Pnipethe August 2006 Letter serves as
regulatory government action that interfered with O’Neil's investment-bas

expectation.Penn Cen{.438 U.S. at 124. Thus, O’Neslfficiently alleges that the

August 2006 Letter did in fact ca@ a deprivation of use.

Construing the allegations in the lightst favorable to O’Neil, the Court find
that O’Neil has plausibly alleged a harm from the August 2006 LeSiee Leg250
F.3d at 679. Accordingly, the CoDENIES SB’s Motion on this basis.
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For the reasons discussed above, SB’s Moti@ENIED in its entirety.
VI. CCC’'S MOTION TO DISMISS

Next, the Court addresses the measit€CC’s Motion. CCC argues that, und
the Eleventh Amendment, thioGrt has no jurisdiction over it.S€eCCC Mot. 1.)

The Eleventh Amendment bars federal sagainst a state by its own citizen
Edelman v. Jordan4l15 U.S. 651, 662—-63 (1974) (collecting cases). The Eley
Amendment immunizes State agencies fromalges liability that would be paid fror
public funds in the state treasurid. at 665. Here, both the CCC and O’Nelil ag
that a commission of the state acting in its capacity as a state regulator would c¢
enjoy the benefits of the Eleventh Amerelthunder the proper circumstances. (C
Mot. 8; FAC { 7.) However, O’'Neil argues that axception permits him to sue th
CCC here.

The Supreme Court has recognized wx@eptions to the application of th
Eleventh AmendmentColl. Sav. Bank v. Fla. Ppaid Postsecondary Educ. Expen
Bd., 527 U.S. 666, 670 (1999). “First, Conggemay authorize such a suit in t
exercise of its power to enforce theufteenth Amendment—an Amendment enac
after the Eleventh Amendment and specificalesigned to alter the federal-sta
balance. Second, a State mgive its sovereign immunity by consenting to suld’
(citation omitted). Here, O’'Nkalleges claims based @an unconstitutional taking
none of which relate to the Fourteenth &mment and to none of which the State
California has consented. Sée FAC {1 55-74.) Accordingly, neither exceptif
applies in this instance.

O’Neil argues the Court should exterghick to “remove the state-litigatiol
requirement in all circumstances.” g@n to CCC Mot. 7, ECF No. 27.) A
previously discussed, iknick, the Supreme Court abrogatiedoart its prior decision
Williamson and held that a takings claim iige when the taking occurs, and
claimant need not exhaust all state remegigs to filing a takings claim in federg
court. Knick, 139 S. Ct. at 2169.Knick did not address Eleventh Amendme
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immunity. Thus, as CCC argud&yick did not conceive of aadditional exception tg

the Eleventh Amendment immunity. (CQWot. 9-10.) Although the Ninth Circuit

has not addressed this specific issue, tmthTand Fifth Circuits found the defendar
States to be entitled to Eleventh Amendment immurggeWilliams v. Utah Dep't of
Corr., 928 F.3d 1209, 1212 (10th Cir. 2019]W]e consider whether the UDO(

Defendants are entitled to Eleventh Ameratnimmunity and conclude that the
are.”); Bay Point Props., Inc. v. Miss. Transp. Comn®87 F.3d 454, 457 (5th Cit.

2019) (quotingWilliams). The Court agrees th#tnick did not address sovereig
immunity and thus, provides no basis &lowing O’Neil to circumvent the bar
Alternatively, to the etent O’Neil argues that thEx parte Youngexception
applies, the Court addsses its applicability. P&x parte Youngclaims can procee
despite the Eleventh Amendmewhere a plaintiff seeks prospective injunctive reli
209 U.S. 123, 156-57 (1908). Thus, under this exception, the federal takings i

must seek prospective reliefSeven Up Pete Venture v. Schwejt@8 F.3d 948, 956

(9th Cir. 2008). However, as Beven Up Pete Ventyrne Court cannot characteriz
O’Neil’s relief request as prospective asdeeks just compensaiti, or damages, fo

the prior allegedly unconstitutional taking23 F.3d at 956see City of Monterey \.

Del Monte Dunes at Monterey, Ltd526 U.S. 687, 710-11 (1999) (“[J]u
compensation is, like ordinary money da@yas, a compensatory remedy ... [3
therefore] legal relief.”). Accordinglyhis exception too is inapplicable.

As O’Nell files suit againsCCC, a state agency, wdut its consent in federg
court, the CCC is within its right taaise Eleventh Amendment immunit
Accordingly, the CourGRANTS CCC'’s motion.
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VII.

CONCLUSION

For the foregoing reasons, the CADENIES SB’s Motion (ECF No. 21)and
GRANTS CCC'’s Motion (ECF No. 25) anBISMISSES CCCwith prejudice.

IT IS SO ORDERED.

May 18, 2020

Y 2007

OTIS D. WRIGHT, Ii
UNITED STATES DISTRICT JUDGE
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