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. Vinood Patel et al Doa.
@)

Anited States District Court
Central District of California

JAMES SHAYLER, Case No. 2:20-cv-00235-ODW (KSx)
Plaintiff,

V. ORDER GRANTING
DEFENDANTS’ MOTION TO
VINOOD PATEL; et al, DISMISS [33]

Defendants.

. INTRODUCTION
On January 8, 2020, Plaintiff Jame&shayler filed a complaint againg
Defendants Vinood and Chaya Rdteollectively, the “Patels”) and Jose Uribe f
violations of the Americans with Disdiies Act (“ADA”) and the California Unruh
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Act. Pending before th€ourt is Uribe’s motion to dismiss Shayler's Complajint

(“Motion”). (Mot. to Dismiss (“Mot.”), ECF No. 33.) For th reasons discusse
below, the Cour6RANTS Uribe’s Motion?
. FACTUAL BACKGROUND
Shayler is a California resident whaaibegedly disabled under the ADA. (Fir
Am. Compl. (“FAC”) § 1, ECF No. 25.) Heas had two knee replacement surger,
suffers from an acute pincthesciatic nerve and arthrifidias limited mobility in his

1 After carefully considering the papers filedated to the Motion, the Court deemed the ma
appropriate for decision wibut oral argument. Fed. R. Civ. P. 78; L.R. 7-15.
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legs, and uses a walker wheeeded. (FAC { 1.) In 201Shayler attempted on thre

separate occasions to visit V & N Nunggf‘Nursery”), a business establishme
owned and operated by Uribe and located erRatels’ property(FAC Y 2-3, 12.)
Despite having been newly constructed or rematjetbe Nursery lackec
accessible parking spaces or reserved spaemest the entran@e compliance with
the ADA. (FAC 11 12, 17, 21.) When Shayler visited the Nursery in 201
allegedly encountered further ADA violatignscluding a lack of appropriate parkin
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signage, accessible spaces, unloading andnigaatcess aisles, and an appropriate

and accessible travel path. (FAC T 22.) Shayler alleges that the barriers
Nursey are readily achievable to remove. (FAC Y 29.) Shayler intends to return
Nursery but is deterred by the physical Egithat have denied him access in
past. (FAC 1 27.)

On January 8, 2020, Shayler filed then@aint alleging claims for violationy
of the ADA and the California Unruh Act(FAC 11 33-59.) On January 19, 203
the Court dismissed Shayler’'s California UhnrAct claim after declining to exercig
supplemental jurisdiction over the state lalaim. (Min. Order, ECF No. 16.) Now
Uribe moves to dismiss Shayler's ADA claim. (Mot.)

lll. LEGAL STANDARD

Pursuant to Federal Rule of Civil edure (“Rule”) 12(b)(1), a party ma
move to dismiss a case for lack of sdb matter jurisdiction. Fed. R. Ciy
P.12(b)(1). “A Rule 12(b)(1) jurisdictial attack may be facial or factualSafe Air
for Everyone v. Meye373 F.3d 1035, 1039 (9th Cir. 2004). “In a facial attack,
challenger asserts that tHiegations contained in a complaint are insufficient on th
face to invoke federal jurisdiction.id. “[ljn a factual attack, the challenger disput
the truth of the allegations that, byethselves, would otieise invoke federal
jurisdiction.” Id. In resolving a factualttack, “the district court may review eviden
beyond the complaint without convertingetimotion to dismiss into a motion fc
summary judgment.’d. (citing Savage v. Glendale Union High ScB43 F.3d 1036
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1039 n.2 (9th Cir. 2003)). The court does meé¢d to presume the truthfulness of {
plaintiff's allegations.Id.

Once a party has moved to dismisslémk of subject matter jurisdiction undg
Rule 12(b)(1), the opposing party bedle burden of establishing the Couri

jurisdiction. See Kokkonen v. Gudian Life Ins. Cq.511 U.S. 375, 377 (1994);

Chandler v. State Farm Mut. Auto. Ins. (898 F.3d 1115, 1122 (9th Cir. 2010).
V. DISCUSSION
Uribe moves to dismiss Shayler’'s remaining ADA claim on the bases tha

claim is moot, Shayler lacks standing, ancgdér fails to sufficiently state a claim.

(SeeMot.)
A.  Mootness

The Court first addresses whether Sadg ADA claim is moot. A claim may
become moot if (1) subsequertents have made it absolytelear that the allegedly
wrongful behavior cannot reasonably be expédb recur, and (2) interim relief ¢
events have completely and irrevocably erathid the effects of the alleged violatic

Norman-Bloodsaw v. larence Berkeley Lap135 F.3d 1260, 1274 (9th Cir. 1998).

Because the only remedy available undex &DA is injunctive relief, the claim
becomes moot if a defendarén show that it has remedidte ADA violation prior to
trial. Oliver v. Ralphs Grocery Co.654 F.3d 903, 905 (9th Cir. 2011) (“[A
defendant’s voluntary removal afleged barriers prior to trial can have the effect
mooting a plaintifs ADA claim.”); see e.g. Whitaker v. SQS LA LUIb. CV 19-
6048-GW-RAOX, 2020 WL 380290&t *3 (C.D. Cal. Apr. 1, 2020) (finding th
floor plan of the restaurant demonsingticompliance sufficient evidence to mg
architectural-basedDA claims).

Here, Uribe asserts that Shayler's Alxlaim is moot because the allegs
violations have been remedi, and in support, he offea declaration by Vinood Pat
plus an exhibit. In other words, Uribactually challenges jurisdiction by questioni

the veracity of the allegationa the complaint. Thughe Court considers evideng

he
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beyond the complaint to assess whether the claim is m8ee Safe Air for Everyong
373 F.3d at 1039.
Vinood Patel declared that in Noveml&19, the tenant (Uribe) paved oV

some of the open areas adjacent to Nouesery. (Decl. ofVinood Patel § 4, ECKF

No. 33-2.) Then, on Marchl, 2020, Patel hired a Certifl Access Specialist t
inspect his property. (Decl. of Vinood teR{ 5.) Vinood Patel attaches to H
declaration a letter from the inspector, EBin€astro, stating that “[tjhe parkin
facility has a total of 9 parking spaces widhe designated as @tcessible stall ir
accordance with the ADA Stdards and CA Building Code (Decl. of Vinood Patel
Ex. 1, ECF No. 33-2.) Thus, Uribe argues that the Nursery no longer presen
access barriers to Shayland therefore, the claim moot. (Mot. 13-16.)

The Court finds that Uribe has adequatgilsputed the truth of the allegation
The burden thus shifts to Shayler tmunter Uribe’s evidence and establi
jurisdiction. See Kokkonerb11l U.S. at 37AVhitaker v. GGET Larchmont LL.@lo.
CV 19-9411-DMG (JCx), 2020 WL 1972291, at *4However, Shayler fails to me¢
his burden.

Rather, Shayler attacks an incegsential point in Vinood Patel
declaration—that parking was never of@ prior to November 2019. Shayl
attaches as evidence ackleation by his attorney, Anoush Hakimi, and screens
from Google Maps to establish that cars wesieked in the space next to the Nursg
in December 2017. SeeDecl. of Anoush Hakimi, EE No. 38-2; Decl. of Anous
Hakimi Ex. A, ECF No. 38-3.) Howevethese screenshots do not necessg
contradict the statement in Vinood Patel’s deafion, as the caould have been hi
own or those of his suppliers; in other warthe screenshots do not necessarily pr

2 Shayler argues that Uribe has madicial attack and thus, the allegations in the complaint sh
be accepted as true. (Opp’n to Mot. (“Opp’r8—4, ECF No. 38.) However, Shayler hims
attaches declarations and evideroutside the complaint in suppaf his arguments. As it i
apparent from the Motion, that Ughs mounting a factual attackgeti€ourt will address it as so.
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that Defendants offered parking for theustomers when th@oogle Maps images

U7

were captured.

More importantly, the screenshots do not refute the statement by the Certifie

Access Specialist (“CAS statement”) that the parking lot next to the Nursery ig

no\

ADA compliant. On this pointShayler argues that the relatively short CAS statement

does not describe what measurements andiasdhe expert used to determine that

the parking lot no longer had access barri€@pp’n 13-14.) The Court concurs that

the letter from the Certified\ccess Specialist lacks detail; however, it is the gn

evidence presented on the issue of mootndsss Shayler's burden to establigh

jurisdiction, and hdhas failed to do soWhitaker v. GGET Larchmont LL.Glo. CV
19-9411-DMG (JCX), 2020 WI1972291, at *4 (C.D. CaMar. 17, 2020) (finding
that defendant’s report shifted the burderestablish a live controversy to plaintiff
who failed to meet this burden as “[p]lafh[ Jprovided no evdence contradicting

[defendant’s expert’s] findingsr demonstrating that [dfndant has not remedied the

violations at issue.”)JJohnson v. Torres Enterprises LRo. 18-CV-02929-VKD,
2019 WL 285198, at *3 (N.DCal. Jan. 22, 2019) (deemg defendant’s purportedl,
self-serving declaration sufficient to ra@sdactual jurisdictional attack where plaintiff

~

fails to provide any evidence in opposition).
Moreover, Shayler fails to show thtte allegedly wrongful behavior might

ly

reasonably recurSee Norman-Bloodsaw35 F.3d at 1274. Shayler argues that ADA

violations are likely to recur here becalddefendants have a ftarn and practice of
neglecting” their parking lot, and thahey only brought the parking lot int
compliance because of the lawsuit agathstm. (Opp’'n 15.) However, Shayler

D
S
arguments is purely speculative. Shawesited the Nursery in May, July, and
d

September 2019. (FAC  13By November 2019, the Rds and Uribe had pave
the parking lot in complianceith federal and CA stateastdards. (Decl. of Vinood
Patel { 4.) There is no record that Defents previously violated ADA standards
and once notified of the noncomplianceisdue here, they took prompt steps|t
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remedy the problem. ThuselCourt determines no badb find that noncomplianc

would recur. Whitaker 2020 WL 1972291, at *4 (finding plaintiff's arguments pure

speculative that noncompliance would recur).

The Court finds that Defendants’ parggifot no longer violates the ADA an
that the remedied violation is not likely to redurPlaintiff's claims, insofar as the
are premised on violations the parking lot, are moot. Thus, the Court must disn
these claims.Dufresne v. Venemanil1l4 F.3d 952, 954 (9th Cir. 1997) (“If the ca
has become moot, ... we are requireddiemiss it.”). Accordingly, the Cour
GRANTS Defendants’ Motion andDISMISSES WITH PREJUDICE Shayler’s
claims that are premised on parking lot violations.

B. Standing

Next, the Court addressediether Shayler has standing to bring the remair
claims under the ADA—violations premised changes in level at the front entran
and the interior of the Nursery. Here, Writmounts a facial attacknd thus, the Cour
assumes Shayler’s profferatlegations as true.SéeMot. 3—7.) Specifically, Uribe
argues that the Shayler lacks standingpiog his ADA claim because he fails 1
demonstrate how any barriers he encounteverk related to hialleged disability,

and that any injury Shayler suffered is moincrete and particularized. (Mot. 3—7.

Uribe also argues that Shayler fails to adégjyallege that heas been deterred fror
returning, or that he intends to retwas required under the ADA. (Mot. 7-13.)

Like all plaintiffs, ADA plaintiffs must etablish standing at each stage of t
litigation, but the “Supreme Court has msited us to take a broad view
constitutional standing in civil rights casesspecially whereas under the ADA,
private enforcement suits ‘are the primmamethod of obtaining compliance with th
Act.” Doran v. 7-Eleven, Inc.524 F.3d 1034, 1039 (9th Cir. 2008) (quoti

3 Thirteen of the fifteen violationthat Shayler allegedly faced durihig visits relate to the parkin
lot; the other two relate to changes in levethet Nursery’s front entrance and its interior. (FA
122)
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Trafficante v. Met. Life Ins. Cq.409 U.S. 205, 209 (1972)). To establish Article
standing, Shayler must demonstrate that:
(1) he has suffered an “injury in fadffiat is concrete and particularized
and actual or imminent; (2) the injuryfairly traceable to the challenged

actions of the defendant; and (3)ist likely, as opposed to merely
speculative, that the injury will bedressed by a favorable decision.

Bernhardt v. City of Los Angele279 F.3d 862, 868—-69 (9tGir. 2002) (citing
Friends of the Earth, Inc. v. Laidlaw Env't Servs. ]i&28 U.S. 167, 180-81 (2000))

“[A] ‘barrier’ will only amount to suchinterference if it affects the plaintiff's

full and equal enjoyment of the facilitgn account of his particular disability
Chapman 631 F.3d at 947 (emphasis added).“tAe [ADA Accessbility Guidelines
(“ADAAG")] establishes the technical atdards required fo‘full and equal

enjoyment,’ if a barrier violating these stiards relates to a plaintiff's disability, |

will impair the plaintiff's full and equakccess, which constitig€discrimination’
under the ADA,” thereby satisfying the firsiement of standing, injury-in-factd.

Here, Shayler alleges that he has limiteobility in his legs and uses a walk
when needed. (FAC 1 1Jhus, the question presentsdwhether the alleged ADA
violations are the type to affect Shayleftdl and equal enjoyment of the Nursery ¢
account of his particular disability.

The remaining two alleged ADA violationshange in level, are based on ADA 20
8§ 303.3. (FAC 1 22.) The advisory folling the section states the following:

As used in this section, the phrase “changes in level” refers to surfaces
with slopes and to surfaces with apt rise exceeding that permitted in
Section 303.3. Such charggm level are prohibitech required clear floor

and ground spaces, turning seacand in similar spaceghere people
using wheelchairs and other mobilidevices must park their mobility
aidssuch as in wheelchair spaces, omawaver to use elements such as at
doors, fixtures, and telephones. Téeeption permits slopes not steeper
than 1:48.

10
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ADAAG § 304.2(2010) https://www.ada.gov/reg20/2010ADAStandards/2010A0
AStandards_prt.pdf (emphasidded). The advisory explairtbat the regulations ol
changes in level aim to assist those wdikabilities requiring wheelchairs or oth
motorized devices that can be “parked.hus, it is not appareftow Shayler sufferec
an injury by encountering a violation ofetithange-in-level regatfion given that hig
disability requires only an occasional use afalker. In fact, Shayler fails to alleg
that he utilized a walker éhday he visited the Nurserlet alone that the walke

should qualify as a wheelchair or mobilidevice. On thesecant allegations, the

Court cannot find that Shayler suffered iajury based on his ptcular disability.
Therefore, the Court concludes that Sbayacks standing to bring an ADA clair
premised on change-in-level regulationSeeChapman 631 F.3d at 947. To th
extent that further details abo&hayler’s visits to the Nursergould remedy the
deficiency identified, the CouGRANTS the Motion as to Shayler's change-in-ley
claimsWITH LEAVE TO AMEND .
V. CONCLUSION

For the foregoing reasons, the CoDMSMISSES without leave to amend
Shayler's ADA claims premisedn parking lot violations an®ISMISSES with
leave to amendShayler’'s ADA claims premised on change-in-level violations.

IT IS SO ORDERED.

July 31, 2020
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OTIS D. WRIGHT, Il
UNITED STATES DISTRICT JUDGE
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