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United States District Court
Central Bistrict of California

AVANGUARD SURGERY CENTER, | cage No.: 2:20-cv-03405-ODW (RAOX)
LLC, a California Limited Liability

Company,
ORDER GRANTING DEFENDANT’'S

Plaintiff, MOTION TO DISMISS [13]

V.

CIGNA HEALTHCARE OF
CALIFORNIA, INC., a California
Corporation; CIGNA HEALTH AND
LIFE INSURANCE COMPANY, a
Connecticut Corporation; and DOES 1
through 50, inclusive.

Defendants.

|. INTRODUCTION
Defendant Cigna Health and Life Imance Company (“Cigna”) filed a Motio
to Dismiss (“Mot.”) on May 20, 2020. (Mot., ECF No. 13.) Plaintiff Avangu
Surgery Center, LLC (“Plaintiff’) oppose@n June 8, 2020. (Opp'n to Mo
(“Opp’'n”), ECF No. 15.) Cigna repliedbn June 15, 2020. (Reply to Opp
(“Reply”), ECF No. 16.) For thfollowing reasons, the CoBRANTS the Motion?

1 After carefully considering thpapers filed in connection witthe Motion, the Court deems th
matter appropriate for decision waitlt oral argument. Fed. R. Civ. B8(b); C.D. Cal. L.R. 7-15.
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[I. PLAINTIFF'S ALLEGATIONS

Plaintiff is an outpatient surgery centand an out-of-network provider wit
respect to Cigna, an insurance company #aahinisters health insurance policie
(Compl. 113, 7, 9, ECF No. 1-3.) Plafhitlaims that Cigna failed to sufficientl
reimburse Plaintiff after it mvided covered surgical services to forty-seven pati
(the “Patients”). (Compl. 11 7-10.) Bedoproviding a service, Plaintiff obtaing
authorization and a verification of benef{t¥OB”) from Cigna “to ensure the patier
was covered by Cignadnd to confirm “that the pomdure was a covered bene
under” each patient'sespective plan. (Compl. Y 12.) During the verification proc
Cigna represented “that the plans or policies provided for and [that Cigna] woul
for the services provided to” Cigna’s imeds under the applicable Evidence
Coverage (“EOC”) or healtbare plan. (Compl. T 13.)

After the Patients underwent surgery, Plaintiff submitted claims for payme
Cigna for reimbursement, but Cigna did metmburse Plaintiff in accordance wit
each respective patient's EOC or lieatare plan. (Compl. 11 15-18.) Wh
Plaintiff identifies no specific representation made by Cigna to Plaintiff,
Complaint avers that Cigna misrepresentedtémal facts” before and after treatme
“including, but not limited td assurances that the ser@s at issue “were covere
benefits under their respeatiyplans and policies, andathDefendants would pay fo
the treatments pursuant to thpplicable EOC or Insurae Policy.” (Compl. 1 59
69, 79.) These misrepresentations wer@de in various calland correspondenc
between Plaintiff and Cigna employees or agents. (Compl. 11 13, 60.)

Based on these allegations, Plaintiff sGégna for: (1) breach of oral contraqt;

(2) breach of implied contract; (3) prasory estoppel; (4) open book account;
intentional misrepresentation; (6) negligemisrepresentation; (7) violations (

Business and Professions Code 8§ 17200 ¢YC (Compl. 11 30-95.) Cigna’s

Motion only addresses causesacfion three through sevenSdeMot.)
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lll.  LEGAL STANDARDS

A. Rule 12(b)(6)
A motion to dismiss under Rule 12(b)(6¥t® the sufficiency of a statement |of
a claim for relief. A complaint may be digsed for failure to state a claim for two
reasons: (1) lack of a cognizable leghkory; or (2) insufficient facts under |a
cognizable legal theoryBalistreri v. Pacifica Police Dep't901 F.2d 696, 699 (9tl
Cir. 1990). In determining whether a comptastates a claim on which relief may be

—

granted, its allegations of ma fact must be taken asi&g and construed in the light
most favorable to the plaintiffLazy Y Ranch Ltd. v. Behrer®l6 F.3d 580, 588 (9tl

—

Cir. 2008). “[T]he tenet that a court muatcept as true all of the allegatio
contained in a complaint is indpgable to legal conclusions.Ashcroft v. Igbgl 556
U.S. 662, 678, 129 S. Ct. 1937, 173 L.Ed.2d 868 (2009).

=]

S

To survive a Rule 12(b)(6) dismissal,complaint must allege enough specific

facts to provide both “fair notice” of thparticular claim beig asserted and “th

grounds upon which it rests.Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 & n.3,

127 S. Ct. 1955, 167 L.Ed.2d 929 (2007itafioon omitted). Whiledetailed factual
allegations are not required, a complaaith “unadorned, thelefendant-unlawfully-
harmed-me accusation[s]” and “naked aBiea[s]’ devoid of ‘further factual
enhancement” would not sufficelgbal, 556 U.S. at 678, 129 S. Ct. 1937 (citati
omitted). Instead, “a complaint must contaufficient factual matter, accepted

true, to ‘state a claim to relief that @ausible on its face.” A claim has faci
plausibility when the plaintiff pleads factuadntent that allows the court to draw t
reasonable inference that the defendankiable for the misconduct alleged.ld.

(internal citation omitted).

B. Rule 9(b)

Fraud-based claims are subject to thggltened Rule 9(b) pleading standa
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Rule 9(b) requires a party alleging fraud to “state with particularity the circumstance

constituting fraud.” Fed. R. Civ. P. 9(b)lhe allegations “must set forth more th
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the neutral facts necessary to identify thensaction. The plaintiff must set fort
what is false or misleading about a statement, and why it is faess v. Ciba-
Geigy Corp. USA317 F.3d 1097, 1106 (9th Cir. 2003) (internal quotation mj
omitted). In essence, the defendant musilide to prepare an aduate answer to th
allegations of fraud.Odom v. Microsoft Corp.486 F.3d 541, 553 (9th Cir. 2007
Although conclusory allegations of the circumstances constituting the alleged
are insufficientseeMoore v. Kayport Package Express, |885 F.2d 531, 540 (9tl
Cir. 1989), a party is not required to pleaih specificity the alleged wrongdoer
state of mindseeConcha v. Londar62 F.3d 1493, 1503 (9th Cir. 1995).
IV. EXTRANEOUS MATERIALS

There are two instances in which coumisy consider information outside (
the complaint without converting a Ru@(b)(6) motion into one for summalr
judgment: judicial notice and @orporation by referencdJnited States v. Ritchi@42

F.3d 903, 908 (9th Cir. 2003). Judicial notidiewas courts to consider a fact that |i

not subject to reasonable dispute becausegenerally known within the territory g

can be determined from sources of untjoeable accuracy. Fed. R. Evid. 201.

Incorporation by reference allows eowt to consider documents which 4
(1) referenced in the complaint, (2) central to the plaintiff's claim, and (
unquestioned authenticity by either partylarder v. Lopez450 F.3d 445, 448 (9tl
Cir. 2006).

In support of its Motion, Cignaubmits March 13, 2020 correspondence frt
Plaintiff's counsel which enclosed information concerning the forty-seven patie
issue (the “Spreadsheet”)SdeDecl. of Courtney C. Hil(“Hill Decl.”) Ex. A, ECF
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No. 13-2.) The Spreadsheet contains cldata, patient names, member identification

numbers, dates of service, diagnostic epdePT codes, charganounts, and othe
information. (d.) Cigna did not file a request fardicial notice, nor does it explai
in its briefing how the Court could considthe Spreadsheet in connection with
Rule 12(b)(6) motion. However, Plaintiff€omplaint specifically refers to thi
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document (Compl. 1 14), and Plaintiff'sp@osition admits that it is authentic ar
central to Plaintiff's claims (Opp’'n9.) Accordingly, the Court may consider t
Spreadsheet in deciding the Motion undez thcorporation by rference doctrine
Marder, 450 F.3d at 448.
V. DISCUSSION

Cigna challenges Plaintiff's promissogstoppel, fraud-ls#d, and open boo
account claims under Rule 12(b)(6).See generallyMot.) The Court addresse
Cigna’s arguments below.
A.  Promissory Estoppel

California law requires four elements éstablish promissory estoppel: “(1)
promise clear and unambiguous in its terr(2) reliance by the party to whom tf
promise is made; (3) [the] reliance must both reasonable and foreseeable;

(4) the party asserting the estoppalst be injured by his reliance.Aceves v. U.S|
Bank, N.A.192 Cal. App. 4th 218, 225 (2011) émval quotation marks omitted). An

actionable promise must not only be “cleand unambiguous in its terms,” but al
cannot be based on preliminary discussioarcia v. World Sav., FSB,83 Cal.
App. 4th 1031, 1044 (201@Qitations omitted) (interal quotation marks omitted).
Plaintiff's promissory estoppel claim gremised on the allegation that Cig
“expressed a clear promise to pay” Plaintifrtain rates for surgical services wh
Cigna verified coverage, when it autlzed treatment, and “in communicatiot

following admissions and the submission daims.” (Compl. 146.) In it$

Opposition, Plaintiff walks back its allegatigreontending that itdoes not allege tha
Cigna’s VOB or prior authorization is theear and unambiguoysomise,” but that
“Cigna’s promise to pay for the services per the terms of the EOC or Insurance
is the clear and unambiguopsomise.” (Opp’n 8.)

The parties therefore agré®at neither Cigna’s veritation of coverage nor it
authorization of treatment constitutes, ittnown, the clear and unambiguous prom
required to state a promissory estoppel claif@ac. Bay Recoveryinc. v. Cal.
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Physicians' Servs., Inc12 Cal. App. 5th 200, 215 &.(2017) (explaining that al
insurer’s representation that a patientswansured, coveredand eligible for

coverage . . . for the services to badered by’ a health ca provider under the

patient’s insurance policy wanot a clear and unambigugu®mise by the insurer t
pay for the services). Notilistanding this agreementgtiparties dispute whether tf
Complaint sufficiently identifies a cleand unambiguous promise, independent of
authorization and verification processes,@gna to reimburse Plaintiff according 1
each patient’s EOC or insur@policy. (Mot. 11-12; Opp’n 8.)

Plaintiff has alleged no actionable promigsis the Complaint relies exclusive
on vague representations and does not identify a promise that Cigna would reir
Plaintiff for the amounts Plaintiff seeksSummit Estate, Inc. ¥igna Healthcare of

California, Inc., No.17-CV-03871-LHK, 2017 WL 4517111, at*6 (N.D. Cal.

Oct. 10, 2017) (dismissing promissory estdapam based on allegations “that whg¢
Plaintiff contacted Defendant®efendants told Plaintiff &t certain insurance polici€
issued by Defendants provided for reimbursahof treatment rendered at custom;
rates”); Casa Bella Recovery Intl, Inc. v. Humana |nblo. SACV-17-01801 AG
(JDEX), 2017 WL 6030260, at *4 (C.D. Cal. N&7, 2017) (dismissing promissof
estoppel claim because complaint did ndfisiently allege “when Plaintiff obtaineq
authorization, for what types of sa® or how many pates, or how much
Defendants agreed to pay when authoriziegtments”). Plaintiff's cited allegation

do not establish otherwise. (Opp’n 9tif@ Compl. 99 13, 15, 17, 46).) Thos

deficient allegations merely parrot elerteerof promissory estoppel, state leg
conclusions, and reference unspecifmmmunications “including telephone ca
requesting VOB” where Cignallegedly represented ah it “would pay for the
services” under “the applicable EOC oisimance Policy.” (Compl. Y 13, 15, 1
46.)

In fact, Plaintiff implicitly concedes thaBummit Estateand Casa Bella
Recoverysupport dismissal of its promissoryt@spel claim with leave to amend ¢
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that Plaintiff can bolster its vague alléigas with additional factual content.
(Opp'n 8.) The Court appreciates thatg@a’'s Motion addresses Plaintiff's firgt
Complaint, filed in state court, and ismdful of the different pleading standards |in
state and federal courts. Moreover, it doesappear futile that Plaintiff's Complaint
could be cured with additional factd.opez v. Smith203 F.3d 1122, 1127 (9th Ci
2000) (“[A] district court should grant leate amend even if no request to amend the

]

pleading was made, unless it determines t@afpleading could not possibly be cured
by the allegation of other facts.”).

Thus, the CourGRANTS Cigna’s Motion as to Plaintiff's promissory estoppel
claim andDISMISSES Plaintiff's third claimwith leave to amend
B. Fraud-Based Claims

Plaintiff’s fifth claim is for intentional misrepresentation; its sixth claim is [for
negligent misrepresentation; and its seleclaim is for UCL violations. (Compl|
19 58-89.) Plaintiff's UCL claim incorporatédse same allegatiores its fraud-based
claims and expressly accgs€igna of fraud and misrementation. (Compl. Y 77
89.) Plaintiff's UCL claim is therefore subjeit Rule 9(b) to th same extent as its
other fraud-based claimXearns v. Ford Motor C9.567 F.3d 1120, 1127 (9th Ci
2009) (stating that Rule 9(b)'s heightenptkading standards apply to claims for

-

violations of California’s UCL where thgaim “sounds in fraud”) (citation omitted).
To state an intentional misrepresematiclaim, a plaintiff must plead seven

elements with particularity: (1) the defendant represented to the plaintiff that a

important fact was true; (2) that represéntawas false; (3) the defendant knew that
the representation was false when the defehdede it, or thelefendant made th

D

representation recklessly and without regfndthe truth; (4) the defendant intended
that the plaintiff rely on the representatj (5) the plaintiff reasonably relied on the
representation; (6) the plaintiff was hady and (7) the plaintiff's reliance on the
representation was a substantial factor dausing that harm to the plaintiff.
Manderville v. PCG & S Group, Inc146 Cal. App. 4th 1486, 1498 (2007)The
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elements of negligent misrepresentatioa e same except for the second elem
which for negligent misrepresentation is the defendant made the represe
without reasonable ground fbelieving it to be true."Badame v. J.P. Morgan Chag
Bank, N.A. 641 F. App'x 707, 710 (9th Cir. 2016 And California's UCL prohibitg
“any unlawful, unfair or fraudulent businesst or practice and unfair, deceptiv
untrue or misleading advertisingCal. Bus. & Prof. Code 8§ 17200.

Plaintiff's claims for intentional misrepresentation, negligent misrepresenta
and UCL violations are subject to Rule 9(lhich requires Plaintiff to “state witl
particularity the circumstances constitutifigud,” meaning that the “pleading mu
identify ‘the who, what, when, wherand how of the misconduct chargedUnited
States ex rel. Cafasso @en. Dynamics C4 Sys., In637 F.3d 1047, 1055 (9th Ci
2011) (citation omitted). To satisfy Rule 9(B)plaintiff must allege the “time, plact
and specific content of theléa representations as well the identities of the partie
to the misrepresentationsSwartz v. KPMG LLP476 F.3d 756, 764 (9th Cir. 2007
“Where fraud has allegdy been perpetrated by a corpiwa, plaintiff must allege the
names of the employees or agensho purportedly made the fraudule
representations or omissions, or at a mumn identify them by their titles and/or jo
responsibilities."Griffin v. Green Tree Servicing, LL@66 F. Supp. 3d 1030, 1057
58 (C.D. Cal. 2015) (citingJ.S. ex rel. Lee VSmithKline Beecham, Inc245 F.3d
1048, 1051 (9th Cir. 2001) (holding thRule 9(b) was not satisfied becausder
alia, plaintiff did not “identify the [defenda's] employees who performed the tes
or provide any dates, times, glaces the tests weconducted”).)

Just as Plaintiff has failed to sufieitly allege a “clar and unambiguou
promise,” Plaintiff does not plead withepficity the “who what, when, where, an
how” of any fraud allegedly perpetrdteby Cigna. Plaintiff's negligen
misrepresentation, intentional fraudydaUCL claims each ambiguously referen
misrepresentation of “material facts . . cluding, but not limited to, that the surgic
services . . . were covered benefits undeirthespective plansnd policies, and tha
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Defendants would pay for the treatments pansuo the applicablEOC or Insurance
Policy.” (Compl. 11 59, 69, 79.) All thredaims also incorpate the Complaint ang
recite legal elements, but they lack datentities, or the content of any allegs
misrepresentation with particularity. (Compl. Y 58-89.) Many of Plaintiff’s
allegations in support of claims fivlirough seven are asserted upon Plainti
information and beliefand all of Plaintiff's fraud ac@ations consist of nothing mof
than bare allegations concerning umtiiged representations made by unknoy
individuals at unknown times. (Compl. 11 58389 hese claims as currently ple
therefore fall far short of offering sufficie factual content to survive Rule 9(h
depriving Cigna of the abilityo meaningfully respond.Griffin, 166 F. Supp. 30
at 1058 (dismissing fraud claim with leaveamend due to failure to identify whe
communications took place, the contentsafd communications, and the identity
the speaker). Again, howeydeave to amend is approdgabecause it is not cled
that amendment would be futile.

Accordingly, the CourGRANTS Cigna’s Motion to Dismiss Plaintiff's claim
for negligent misrepresentation, intentiomasrepresentation, and UCL violations a
DISMISSES Plaintiff's fifth, sixth, and seventh claimgith leave to amend.
C. Open Book Account

A book account is “a detailed statementiethconstitutes the principal recor
of one or more transactions between a dedoka creditor arising out of a contract
some fiduciary relation, anghows the debits and creditsconnection therewith, an
against whom and in favor efhom entries are made, is entered in the regular cg
of business as conducted by such creditor or fiduciary, and is kept in a reas
permanent form and mannerCal. Civ. Proc. Code 837a. Importantly, “[a] booK
account is created by the ragment or conduct of thparties in a commercia
transaction.” H. Russell Taylor's Fire PreventidBerv., Inc. v. Coca Cola Bottlin
Corp,, 99 Cal. App. 3d 711, 728 (1979). If thes “no evidence of an agreemer
between the parties to form a book accoumd, iithe parties’ conduct does not “sha
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that they intended or expected such anoant would be created,” then “there |i

insufficient evidence to suppdtie finding of an open book accountlaggio, Inc. v.
Neal 196 Cal. App. 3d 745, 752 (1987). $tate a claim for open book account
plaintiff must show:

[T]he parties intend that the inddual items of the account shall not
be considered independently, buttasonnected series of transactions,
and that the account shall be kept open and subject to a shifting
balance as additional ladéed entries of debits and credits are made,
until it shall suit the convenience atleer party to settle and close the
account, and where, pursuant to the original express or implied
intention, there is but one singladaindivisible liability arising from
such series of related anetiprocal debits and credits.

R.N.C., Inc. v. Tsegeletd331 Cal. App. 3d 967, 972 (1991).

Cigna argues that Plaintiff has naaitetd a claim for open book account beca
Cigna did not agree to be bound by a book account and because the trans
involved forty-sevendifferent patients with varyg care and therefore constitu
unrelated dealings that cannot be deemdabok account. (Mot. 13-15.) Plaint
responds that Cigna’s agreement to be bound by a book account is evidence
conduct, not an express contract, and tihat health care clais at issue are “g

connected series of transactions.” (Opp0-12.) But a review of Plaintiff's

Complaint reveals that its open book accoclatm improperly recasts its general
alleged right to payment instead of ideyitiigy an independent legal duty for Cigna
reimburse Plaintiff.David M. Lewis, D.M.D. WVilliam Michael Stemler, IncNo. S-
13-0574 KIM, 2013 WL 5373527, at *5 (E.Dal. Sept. 25, 2013) (dismissing op
book account claim based on allegation “tp&tintiffs have ket accounts of the
debits and credits involved in these [otHRetwork] transactions” because it restat
“plaintiffs’ general #legation that they have not beeaimbursed for services the
provided to plan members as aumt-of-network provider”).

Indeed, the Complaint ambiguously avdhat Cigna “became indebted ftg
Plaintiff for the surgical services renderead that Cigna must therefore compens

10

use
sacti

ed
y

ate




© 00 N o o b~ w N P

N NN N N NN NN R P P B R R R R R
0o N o O N» W N P O © 0 N oo 0o » W N B O

Plaintiff in accordance with “the applble EOC or Insurance Policy.” (Compl.

19 53-55.) Plaintiff then notes that it “hasintained an accounting of the amou
owed” but that Cigna has not paid th@seounts despite deman@Compl. 11 56-57.)
Not only do these allegations unduly repled&laintiff's otherclaims, they do nof

even mention Cigna’s conduct as a bdasisPlaintiff's open book account claim, le

alone demonstrate that Cigna’s condsoinehow committed it to a book accou
(Compl. 11 53-57.) Nor dogmssing reference to the Spreadsheet save Plain
open book claim, as the Sprehdet merely documents Riaif's internal accounting
and payment expectations—it does not wean inference that Cigna’s condu
amounted to assent to a book accoumfaggio, Inc, 196 Cal. App. 3d at 75!

(“[M]ere incidental keeping of accountdoes not alone create a book account.

Because Plaintiff’'s open book account clamproperly replicates its other claims al
provides no allegations to show Cignaesgl to be bound by a book account, it m
be dismissed. As it is unclear whetlalditional facts could cure the Complain{
deficiencies, leave to amend is appropriate.

Thus, the CourGRANTS Cigna’s Motion to Dismiss Plaintiff's open bog
account claimrandDISMISSES Cigna’s fourth clainwith leave to amend.

VI. CONCLUSION

For the foregoing reasons, the CouBRANTS Cigna's Motion and
DISMISSES Plaintiff’s third through seventh causes of actath leave to amend
Plaintiff may file a First Amended Complaiatiring the deficiencies identified in th
Order within fourteen (14) days of this d@r. If Plaintiff does not so file a Firs
Amended Complaint, Cigna shall answer wittwenty-one (21) days of this Order.

IT IS SO ORDERED.
August 28, 2020

Leaicd

OTIS D. WEIGHT, Il
UNTED STATES DISTRICT JUDGE
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