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NEXUS PHARMACEUTICALS, INC.| Case No. 2:20-cv-07518 CJC(JDEX)

QUVA PHARMA, INC., et al.,

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

Plaintiff, Hon. Cormac J. Carney

V. STIPULATED PROTECTIVE
ORDER

[Note Changes by the Court]
Defendants.

Doc. 36

Pharmaceuticals, Inc. (“Plaintiff”), oné¢hone hand, and Defdants QuVa Pharmj
Inc. and QuVa Pharma Holdings, Inc.pl{ectively, “Defendants”), on the othe
hand, by and through their respective courtkel,Court finds and orders as follow
1.

proprietary, or private information for which special protection from pu
disclosure and from userfany purpose other thangsecuting and defending this
litigation may be warranted. Accordingly gtfParties hereby stipulate to and petit

the Court to enter the following Order. g Rarties acknowledgeatthis Order doe

Pursuant to the Stipulation (Dkt. 35-1) by and among Plaintiff N¢

PURPOSES AND LIMITATIONS

Discovery in this action is likely tonvolve production of confidentia
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not confer blanket protections on all disclosures or responses to discovery an

the protection it affords from public disslare and use extends only to the limitg

information or items that are entitled tonfidential treatment under the applica

legal principles. The partiésrther acknowledge that thidrder does not entitle the

to file confidential information under dedhe Court’s local rules set forth the

procedures that must be followed and tlamdards that will be applied when a p
seeks permission from the Court to file material under seal.
2. GOOD CAUSE STATEMENT

The Parties to this action sell competemnephrine sulfate injection produg
for use in operating room settings, and #uson is likely to involve trade secret
customer and pricing lists and other \allle research, development, commerg
financial, technical and/or proprietaryfanmation for which special protection fro
public disclosure and from use for any pose other than prosecution of this act
Is warranted. Such confidential and protarg materials and information consist {

among other things, confidential busin@ssfinancial information, competitively

sensitive information regardynconfidential business practices, or other confidenti

research, development, or commercialformation (including informatior
implicating privacy rights of third parties), information otherwise genef
unavailable to the public, avhich may be privileged astherwise protected fror
disclosure under state or federal statutesrt rules, case decisions, or common |
Accordingly, to expedite the flow of infmation, to facilitate the prompt resolutig
of disputes over confidentiality of digeery materials, to adequately proté
information the Parties are entitled to keepfadential, to ensure that the Parties
permitted reasonable necessary uses of su@terial in preparation for trial, t
address their handling at the end of the aitign, and serve the ends of justicg
protective order for such information is justdien this matter. It is the intent of th
Parties that information wiliot be designated as confidi@hfor tactical reasons an
that nothing be so designated without a gfaoith belief that it ha been maintaine
-2 -
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in a confidential, non-publimanner, and there is gocduse why it should not b
part of the public record of this case.
3. DEFINITIONS

The following definitions shall apply to this Order:

a. “Action” shall refer to the above-captied matter and any appeal frg
the above-captioned matter, through final judgment.

b. “Challenging Party” shall mean a Party &fon-Party that challenge
the designation of informaticor items under this Order.

C. “Confidential Information ” shall mean such formation (regardles
of how it is generated, stored, maintainedisclosed) or tangible things that qual
for protection under Federal Ruwf Civil Procedure 26(c), and as specified abov
the Good Cause Stateme@onfidential Information does not include docume

available to the public, already in the knedtje or possession of the Party to wh
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disclosure is made unless that Partyiisady bound by an agreement not to disclose

such information, or information that hiasen disclosed to the public or Non-Part
in a manner making such information no longer confidential.

d. “Counsel shall mean Outside Counsel of Record and House Col
as well as their support staff.

e. “Designating Party’ shall mean the Party &fon-Party that designate
a Document, information or items it produaeslisclosures or responses to discov

as “Confidential Information” or “Highyl Confidential Information — Attorneys

Eyes Only.”

f. “Document(s) means all materials within the scope &DFR. Civ. P.
34.

g. “Disclosure or Discovery Material means all items or informatior

regardless of the medium or manner in wahiicis generated, stored, or maintain

(including, among other things, testimony, transcripts, and tangible things), th

produced or generated in disclosuresesponses to discovery in this matter.
-3-
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h. “Expert” means a person with specialized knowledge or experien

a matter pertinent to the litigation who haseh retained by a Party or its counse

serve as an expert witnessagra consultant in this Ao, and who (als not a past

or current employee of a Party or of a Parcompetitor, and also (b) at the time
retention, is not anticipated to becorae employee of a Party or of a Part)
competitor.

I “Highly Confidential Information — Attorneys’ Eyes Only” shall
mean such Documents, testimony, infotima or other things that the Designati
Party believes, in good faithpntain information the disclosure of which is likely
cause substantial competitive harm te Designating Party, contain informati
subject to the right of privacy of any pens or contain information alleged to be
trade secret.

J. “House Counsélmeans attorneys who are ployees of a Party. Houg
Counsel does not include Outside CounsdRetord or any other outside counse

K. “Legend’ as used herein shall mearstamp or similar insignia statin
“Confidential Information” or “Highly Conflential Information — Attorneys’ Eye
Only.”

l. “Non-Party” means any natural persomartnership, corporatior
association, or other legantity not named as a Party.

m.  “Outside Counsel of Recortimeans attorneys who are not employs
of a Party, but are retained to represemaayrise a Party and ¥ appeared in thi
Action on behalf of that Pastor are affiliated with d&aw firm which has appeare
on behalf of a Party.

n. “Party” refers to any party to this Action, including all of its office
directors, employees, consultants, rezdirexperts, and its Outside Counsel
Record (and their support staffs).

0. “Producing Party” refers to a Party oa Non-Party that produce
Disclosure or Discovery Material in this Action, whether informally or pursua
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the applicable rules of civil procedure.

p. “Professional Vendors refers to persons or entities that provi
litigation support services ta Party (e.g., photocopyingideotaping, translating
preparing exhibits or demonstrations, andamizing, storing, oretrieving data in
any form or medium) and themployees and subcontractors.

g. “Protected Material” refers to any Disclosurer Discovery Materia
that is designated as “Confidential Infation” or “Highly Confidential Information
— Attorneys’ Eyes Only.” Protected Matd may consist of, without limitation, (1
testimony given in this Action by any Pary by any Non-Party (whether oral,
writing, or via videotape); (2) Documentsogduced in this action by any Party or
any Non-Party; (3) writterdiscovery responses given by any Party; (4)
documents or pleadings filed with the Court which attach, contain, quote or oth
disclose any such “Confidential Inforti@n”; and (5) the information containe
within such documents, testimony or aigery responses swoperly designated.

r. “Receiving Party’ means a Party that reces/Bisclosure or Discover
Material from a Producing Party.

S. When reference is made in thiipulated Protective Order to af
Document or party, the singular shall inclutle plural, and plural shall include ti
singular.

4. SCOPE

The protections conferred by this Stipulation andl€drcover not only

Protected Material (as datd above), but also (1)nw information copied of

extracted from Protected Material; (Il copies, excerpts, summaries,
compilations of Protected Materialnég (3) any testimony, conversations,
presentations by Parties or their Counsat thight reveal Protected Material. At
use of Protected Material at trial shall p@verned by the orders of the trial judg

This Order does not govern the usd?obtected Material at trial.
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5. DURATION
Even after final disposition of this lgation, the confidentiality obligation
imposed by this Order shall remain @ffect until a Designating Party agre

otherwise in writing or a court order othese directs. Final disposition shall |

deemed to be the later of (1) dismissallb€laims and defenses in this Action, with

or without prejudice; and (2) final gigment herein after the completion a

S

SN

exhaustion of all appeals, hearings, remands, trials, or reviews of this Action,

including the time limits for filing any motits or applications for extension of tin
pursuant to applicable law.
6. DESIGNATING PROTECTED MATERIAL

a. Exercise of Restraint and CareDbesignating Material for Protection.

Each Party or Non-Party that designatdsrmation or items for protection und

this Order must take care to limit anycbudesignation to specific material th

at

gualifies under the appropriate standafidse Designating Partmust designate fo
protection only those parts of materimlocuments, items, or oral or writte

communications that qualify so that otlpertions of the material, documents, iten

=

2N

ns,

or communications for which protection is not warranted are not swept unjustifiably

within the ambit of this Order.

Mass, indiscriminate or routinized signations are prohibited. Designatio
that are shown to be clearly unjustified tbat have been made for an improj
purpose (e.g., to unnecessanlycumber the case devpinent process or to Impo:
unnecessary expenses and burdens orr pinties) may expose the Designat
Party to sanctions.

If it comes to a Designating Party’s attemtithat information or items that

designated for protection do not qualify fmotection, that Designating Party mt

promptly notify all other Parties that itwathdrawing the inapplicable designation.

b. Manner and Timing of DesignationSxcept as otherwise provided

this Order or as otherwise stipulatedoodered, Disclosure dbiscovery Material
-6 -
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that qualifies for protection under this Oraeust be clearly sdesignated before th
material is disclosed or produced.

C. Designation of Documents or Information as Protected Materig

Producing Party may designatey information in documentaform (e.g., paper o
electronic documents, but excluding transcrgdtsepositions or other pretrial or tri
proceedings) as Protected Material by affixthe appropriate Legend to each ps
that contains Protected Material.

A Party or Non-Party that makes origlrdocuments available for inspecti

need not designate them for protection until after the inspecting Party has in(

e

>

|,

Al

hge

DN

licate

which documents it would like copiedhé@ produced. During the inspection and

before the designation, all dfe material made avalilke for inspection shall b
deemed “Highly Confidential Informam — Attorneys’ Eyes Only.” After th
inspecting Party has identified the doants it wants copied and produced,

Producing Party must determine which diments, or portions thereof, qualify f
protection under this Order. Then, bef@g®ducing the specified documents, |
Producing Party must affix the appropriate Legend to each page that cq
Protected Material. If only a portion of theaterial on a page qualifies for protectiq
the Producing Party must also clearlentify the protected portion(s) (e.g.,

making appropriate markings in the margins).

d. Designation of Testimony as Protectelterial. Any Party or Nont

Party may designate deposition or hegrtestimony, and any transcript
declaration (or any portion thereto or éxhithereto) of its own witness(es)
expert(s) as Protected Material by (a)kmg such designation on the record dur
the deposition or hearing (in which case the stenographer shall affix the appr
Legend to the cover page aalll designated pages of ti@nscript and all copie
thereof) or (b) informing counsel for allrar Parties of such designation in writi
within five (5) business dayter service of the declarafi or ten (10) business da
after receipt of the final transcript, ivhich case any Party in possession of
-7 -
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original or copy of the transcript or dachtion shall affix the appropriate Legend

the cover page and all dgeated pages and exhibitsnid such designation is made

at the deposition or within the ten (10)ydperiod following receipt of the fing

transcript, then the entire deposition willdmnsidered devoid of Protected Mater

e. Designation of Information Prodad in Some Other Form. For

to

al.

information produced in some form oththan documentary and for any other

tangible items, the Producing Party shedlix in a prominent place (e.g., on the

exterior of the container(s) in which the information is stored or in the file name) the

appropriate Legend. If only portion or portions of the information warrants

protection, the Producing Party, to the extent practicable, shall identify the pratecte

portion(s).

f. Inadvertent Failures t®esignate. If timely corrected, an inadverts

failure to designate qualifieinformation or items d@enot, standing alone, waiy
the Designating Party’s right to secure patton under this Order for such mater
Upon timely correction of a designationetReceiving Party must make reasong
efforts to assure that the material is treatedccordance with the provisions of tf
Order.
1. CHALLENGING CONFIDEN TIALITY DESIGNATIONS

a. Timing of Challenges Any Party or NofParty may challenge
designation of confidentialityat any time that is consistent with the Cou
Scheduling Order.

b. Meet and Confer. The Challenging Party shall proceed under Ld
Rule 37 for any confidentiality designation disputes.

C. The burden of persuasion in any swtiallenge procetng shall be on
the Designating Party. Frivolous challenges, and those made for an improper |
(e.g., to harass or impose unnecessaryresgand burdens on other parties) n
expose the Challenging Party to sanctidhdess the Designating Party has waiy
or withdrawn the confidentiality designatica] parties shall camue to afford the
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material in question the level of proten to which it is entitled under the Produci
Party’s designation until theddrt rules on the challenge.
8. ACCESS TO AND USE OFPROTECTED MATERIAL

a. Basic Principles. A Receiving Party ynase Protected Material that

disclosed or produced by another Partypgra Non-Party in connection with this

Action only for (a) prosecuting, defendiny attempting to settle this Actiol
including, without limitation, discovery, matns, briefs and preparation for trial
appeal, (b) as otherwise compelled by lavgidicess; or (c) as otherwise required
law. Such Protected Material may be thsed only to the categories of persons
under the conditions describadthis Order. When the Action has been termina
a Receiving Party must comply with the provisions of section 14 below (FI
DISPOSITION).

b. Protected Material must be storaad maintained bg Receiving Party
at a location and in a secure manner thatiess that access is limited to the pers
authorized under this Order.

C. Disclosure of “CONFIDENTIAL” Information or Items. Unles

otherwise ordered by thewart or permitted in writindy the Designating Party,

Receiving Party may disclose Documensstimony or information designate

“Confidential Information” and any Documts, summaries, charts or notes mj
therefrom, and any facts or informatioontained therein or derived therefrom, ol
to:

(i)  the Receiving Party’s Outside Counsel of Record in this Act
as well as employees and suppaaffsdf said Outside Counsel ¢
Record to whom it is reasonably necessary to discloss
information for this Action;

(i)  the officers, directors, anemployees (including House Couns
of the Receiving Party to whondisclosure is reasonab
necessary for this Action;
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d.

ONLY™" Information or Items. Unless otherwise ordered by the court or permitt

(iii)

(iv)

)

(Vi)

(vii)

(viii) Deponents or witnesses anceithcounsel who are requested

(viii) any other persons with prior order of the Court.
Disclosure of “HIGHLY CONFIDENTIAL—ATTORNEYS EYES

Experts (as defined in this Order) of the Receiving Party to w
disclosure is reasonably necesstnythis Action and who hav
signed the “Acknowledgmentnd Agreement to Be Boundg
(Exhibit A);
the Court and its personnel, inding any judge, jury or trier g
fact, discovery referee, and any mediator or settlement of
appointed by the Court or agretedby the Parties in connectic
with this Action;
stenographic reporters and vadgaphers who are involved in tf
recording of the depositions the Action, and their staff;
professional jury or tria consultants, mock jurors, an
Professional Vendors to whom dissure is reasonably necesss
for this Action and who havsigned the “Acknowledgment ar
Agreement to Be Band” (Exhibit A);
the authors, addressees, or itfeed recipients of copies of sug
designated Documents, testimonyimfiormation; a custodian g
other person who otherwise possessed or knew the inform

or employees testifying on behalf of the Producing Party;

any Designating Party to review these Documents, testimo

information during the course dépositions taken in the Action:

writing by the Designating Party, a Redag Party may disclose Documen
testimony or information designated “HighConfidential Infornation — Attorneys’
Eyes Only” and any Documents, summaraesrts or notes made therefrom, and

facts or information contained tle@n or derived therefrom, only to:

-10 -
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()

(i)

(iv)

(V)

(Vi)

(vii)

(viii) Deponents or witnesses anceithcounsel who are requested

(viii) any other persons with prior order of the Court.

Outside Counsel dkecord, as well as engylee and support stal
of said Outside Counsel of Bard to whom it is reasonab
necessary to disclose the information;

Experts (as defined in th@@rder) of the Receiving Party to who
disclosure is reasonably necesstnythis Action and who hav
signed the “Acknowledgmentnd Agreement to Be Boundg
(Exhibit A);

the Court, any oits personnel, includingng judge, jury or trier

of fact, discovery referee, andyamediator or settlement office

appointed by the Court or agretedby the Parties in connectic
with this Action;
stenographic reporters and vadgaphers who are involved in tf
recording of the depositions, the trial or any hearings
proceedings in the Action, and their staff;
professional jury or tria consultants, mock jurors, an
Professional Vendors to whom dissure is reasonably necesss
for this Action and who havsigned the “Acknowledgment ar
Agreement to Be Band” (Exhibit A);
the authors, addressees, or itlfeed recipients of copies of sug
designated Documents, testimonyimfiormation; a custodian g
other person who otherwise possessed or knew the inform

or employees testifying on behalf of the Producing Party;

any Designating Party to review these Documents, testimo

information during the course dépositions taken in the Action:

-11 -
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9. PROTECTED MATERIAL SU BPOENAED OR ORDERED
PRODUCED IN OTHER LITIGATION

a. If a Party is served with a subpoeaaa court order issued in other

litigation that compels disclosure of any other Party’s Protected Material, that
must:

(i)  promptly notify in writing tle Designating Party. Sud
notification shall include a copy of the subpoena or court order;

(i)  promptly notify in writing the party who caused t
subpoena or order to issue in the otherdiign that some or all of the mater
covered by the subpoena or order is sultgetttis Protective Order. Such notificatig
shall include a copy of this Stipulated Protective Order; and

(i) cooperate with respect to adlasonable procedures sou

to be pursued by the Designating Party vehBsotected Material may be affected.

b. If the Designating Party timely seekpratective order, the Party serv
with the subpoena or court order shall podduce any Protected Material befor
determination by the court from which thgbpoena or order issued, unless the P
has obtained the DesignatiRgrty’s permission. The Designating Party shall K

the burden and expense of seeking protectidnancourt of its confidential materij

Part

h

2 a
arty
year

Al

and nothing in these provisions should bastrued as authorizing or encouraging a

Receiving Party in this Action to disobayawful directive from another court.
10. A NON-PARTY'S PROTECTED MA TERIAL SOUGHT TO BE
PRODUCED IN THIS LITIGATION

a. The terms of this Order are applitalo Protected Material produce

by a Non-Party in this Action and dgeated as “Confidgral” or “Highly
Confidential—Attorneys’ Eyes Only.” Sughformation produced by Non-Parties

connection with this litigation is protecteg the remedies andlief provided by this

n

Order. Nothing in these provisions shoblel construed as prohibiting a Non-Party

from seeking additional protections.
-12 -
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b. In the event that a Party is recqed; by a valid discovery request,
produce a Non-Party’s Protected Materialts\possession, and the Party is sub
to an agreement with the Non-Partytrio produce the Non-Party’s Protect

Material, then the Party shall:

(i)  promptly notify in writing tle Requesting Party and the

ect
ed

Non-Party that some or all of the ProwttMaterial requested is subject tq a

confidentiality agreemémwith a Non-Party;
(i)  promptly provide the NomRarty with a copy of the
Stipulated Protective Order in this Actiaine relevant discary request(s), and

reasonably specific description thie information requested; and

(i)  (3) make the information regsied available for inspection

by the Non-Party, if requested.
C. If the Non-Party fails to seek a pective order from this court withi
fourteen (14) days of receiving thetioe and accompanying information, t

Receiving Party may produce the Non-Patgonfidential information responsive

the discovery request. If the Non-Party timegeks a protective order, the Receivj

Party shall not produce any information inptsssession or control that is subject

the confidentiality agreementith the Non-Party before a determination by the c(
Absent a court order to the contrary, Nen-Party shall bedahe burden and expen;
of seeking protection in thiart of its Protected Material.
11. UNAUTHORIZED OR INADVE RTENT DISCLOSURE OF
PROTECTED MATERIAL
If a Receiving Party learns that, by inadeace or otherwise, it has disclos
Protected Material to any person orany circumstance not authorized under {

Stipulated Protective Order, the RecegyiParty must immediately (a) notify

writing the Designating Party of the unauthorizisclosures, (b) @sits best efforts

to retrieve all unauthorized copies of ttected Material, (c) inform the person
persons to whom unauthorizd@closures were made df the terms of this Order
-13 -
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and (d) request such person or pessto execute the “Acknowledgment and

Agreement to B8ound” that is attacheldereto as Exhibit A.
12. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE
PROTECTED MATERIAL

When a Producing Party gives notite Receiving Parties that certai

inadvertently produced material is subjecatdaim of privilege or other protectio
the obligations of the Receiving Parties Hrese set forth in Fkeral Rule of Civil
Procedure6(b)(5)(B). This provision is not intended to modify whatever proce
may be established in an e-discovery ottat provides for production without prig
privilege review. Pursuant to Federal Rafeevidence 502(d) and (e), insofar as
parties reach an agreement on the effe#fcdisclosure of a communication
information covered by thdtarney-client privilege owork product protection, th
parties may incorporate their agreementhia stipulated protective order submitt
to the court.
13. MISCELLANEOUS

a. Right to Further Relief. Nothing in this Order abridges the right of

person to seek its modification by the Court in the future.
b. Right to Assert Other Objections. Bytipulating to the entry of thi

Order, no Party waives anyght it otherwise would havi® object to disclosing 0
producing any information oitem on any ground not addressed in this Or
Similarly, no Party waives any right to elsf on any ground to use in evidence
any of the material covered by this Order.

C. Filing Protected Material. This Ordshall not prevent any Party fro

using Protected Material in any affidavit, brief, memorandewf or other paper

filed with the court. The Paes agree and understand timatthe event that Protectg

Material is to be included in any motiar papers or records filed or lodged|i

connection with any motion or proceeding®&ytishall follow the procedures set for

in the Court’s local rules for sealing of dmaents pursuant to a protective order

-14 -
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a Party’s request to file Protected Material under seal is denied by the court, then t

Receiving Party may file the information in the public record unless othe
instructed by the court.
14. FINAL DISPOSITION

After the final disposition of this Actiomnd within sixty (60) days of a writtgn

request by the Designating Bareach Receiving Party msureturn all Protecte
Material to the Producing Party or destroglsmaterial. As used in this subdivisig
“all Protected Material” includes all copieabstracts, compilns, summaries, an
any other format reproducing capturing any of the Pretted Material. Whether th

Protected Material is returned or deged, the Receiving Party must submi

"WISE

l

n
d
e

[ a

written certification to the Producing Party (and, if not the same person or entity, t

the Designating Party) by the sixty (60) aadline that (1) identifies (by catego
where appropriate) all the Protected Matettat was returned or destroyed and
affirms that the Receiving Party has not ire¢d any copies, abstracts, compilatio
summaries or any other format reproducing or capturing any of the Pro
Material. Notwithstanding this provision,0lnsel are entitled to retain an archi
copy of all pleadings, motion papers, trdéposition, and hearinganscripts, lega
memoranda, correspondence, déjpms and trial exhibits, expert reports, attorn

work product, and consultant and expert wardduct, even if such materials conts

Protected Material. Any suchrchival copies that contain or constitute Protec

Material remain subjedb this Order.
15. RELIEF FOR VIOLATIONS
Any violation of this Order may b@unished by appropriate measu
including, without limitation, contempt pceedings and/or monetary sanctions.
IT IS SO ORDERED. /
Dated: October 14, 2020 / %
HN D. EARLY
UnitedStatedMagistrateJudge
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

NEXUS PHARMACEUTICALS, INC.| Case No. 2:20-cv-07518 CJC(JDEX)
Plaintiff, DECLARATION REGARDING
COMPLIANCE WITH
V. STIPULATED PROTECTIVE
ORDER
QUVA PHARMA, INC. et al.,
Complaint Filed: August 19, 2020
Defendants. First Am. Compl.: Sept. 24, 2020
l, egldre under penalty of perjury
that:
| have read in its entirety and undersl the Stipulated Protective Order
entered in the case dfexus Pharmaceuticals, Inc. v. QuVva Pharma, Inc., et al.,

United States District Court, Ceal District of California Case N@®:20-cv-07518
CJC(JDEx) | agree to comply ith and be bound by all the terms of this Stipula
Protective Order and | understhand acknowledge that failure to so comply cg
expose me to sanctions and punishmentha nature of coempt. | solemnly
promise that | will not disclose to any pensor entity, or utize in any manner, an
of the information that is subject to tisipulated Protective Order except in str
compliance with the provisions of this @r. | further agree to submit to tl
jurisdiction of the Court for the purpose of enforcing the terms of this Stipu

-1 -
Exhibit A
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Protective Order, even if such enforcemproceedings occur after termination

this action.

Dated:

Signature

Rinted Name

Entity By Whom Employed

AddresandTelephoneNumber

_2-
Exhibit A

STIPULATED PROTECTIVE ORDER

of



