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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
HECTOR HUGO ABURTQO Case No EDCV 06-00640 JLS

» (AFM)
Petitioner
ORDER ACCEPTING IN PART
V. AND REJECTING IN PART

FINAL REPORT AND
SHAWN HATTON, WARDEN RECOMMENDATION (Doc. 72)

Respondent
ORDER GRANTING ISSUANCE
OF CERTIFICATE OF
APPEALABILITY

This actionarises out of a 8254 Petition for Writ of Habeas Corpus filed by
Petitioner in state custody.he matter is before the Court on Remand from the N
Circuit. (Doc. 36.) The appeal was of the Judgment entered after the adoption
August 9, 2010 Report & Recommendation (“2010 R&R'Jee(Docs. 17, & 2124.)

Currently before the Court ik¢ Magistrate Judge’s March 8, 2017 Final
Report and Recommendati@ifrinal R&R”), which recommends that the Court gr;
a conditional writ of habeas corpus. Pursuant to 28 U.S.C. § 636, the Court hg
reviewed the Petition, records on file, and the Final Report and Recommendati
United States Magistrate Judge. Further, the Court has engageelnova review
of those portions of the Final Report to whaltjections have been made. As set
forth herein, the Court rejects in part and accepts in part the findings and

recommendations of the Magistrate Judge.
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l. BACKGROUND

On October 29, 20Q2Petitioner was convicted @fty -sevencounts of various
crimes nvolving the sexual abuse of his former foster daughter, whdifteses years
old at the time the abuse begq8010 R&R,Doc. 17at 2.) Of these crimesjne
counts were crimes involving forcand theemaining fortyeightcounts were for
nonforcible sex crimeg. (Id.) On December 9, 2002, Petitioner was sentenced t
fifty- sevenyears imprisonment, which consistedsof years for each forcible count
to be served consecutively, for a totafiif -four years, and an addmnal thregyears
for eachof the nonforcible counts, to be served concurrently to each other, but
consecutively to the time on the forcible countsl.; CT 46664

However, as the record eventually revealed, anblegzartieshavenow
acknowledgedn the Joint Statement Regarding Further Proceedings (“Joint
Statement”) all forty-nine ofthe nonforcible counts were untimelyhen brought
(See Jt. Stmt., Doc. 55 dt.) The parties agree defense counsel’s failure to objec
the nonforcible counts constituted deficient performance within the meaning of
Strickland v. Washington, 466 U.S. 668, 686 (1984), resulting in prejudice; thus,
Petitioner was denied the effective assistance of counsel in violation of the Six
Amendment. I@. at 1-2.) More specifically, on May 18015, the parties stipulateq
thatthe presenPetition seeks review of a state court decision ‘tim&blved an
unreasonable application of clearly established Federal law, as determined by
Supreme Court of the United Statezrid that Petitioner isnéitled to habeas relief tg
remedy the additional thregear term of incarceration imposed upon Petitioner at
sentencing as a result of the conviction onuhimely,non-forcible counts. I¢.
(quoting 28 U.S.C. 8254(d)(1)) The parties disagree regarding what additional

remedy is required, if any(ld. at 2.) Petitioner argues that his convictions should

1 At various points in the record, the number of non-forcible counts is noted asifuatyr fifty.
Forty-nine (not fifty) non-forcible counts were tried, but one of those counts (Countsa34)

dismissed in the interests of justice due to an error in the verdict f@®2{10 R&R at 2CT 202¢
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vacated and he should be returned to the plea bargaining stage or, alternativel
Is entitled to a new trial(ld.) Respondent cdands that resentencing on the forcik
counts will cure all prejudice(ld.)

This dispute may be framed as a disagreement as to the proper remedy,
may be framed in terms of the scope of$tréckland-type prejudice suffered by
Petitioner as a result of counsel’'s concededly deficient performanceesiting
inquiry is essentially the same, because the scope of the prejudice determines
appropriateness of the remedy, and the parties’ disagreamemthe appropriate
remedy arises from their disagreement as to the full extent of the prejudice.

The Final RiR recommendgranting a conditional writ of habeas corpus at
ordering thatif Petitioner is not brought to retrial within one hundred twenty (12(
days), he be discharged from all adverse consequences of his convi{¢tinal R&R
at16-17.) In arriving at that recommendation, the Magistrate Judge rejected
Petitioner’s contention that souldbe returned to the plea bargaining stagad
the Magistrate Judge also rejeciRespondent’s argumesthatthe matter be
remanded for evidentiary hearing and/or tlesentencig is the only remedy requirs
(Id. at 1612)

II. LEGAL STANDARD
In recommending that the Court conditionally grdua petitionand order a ne

trial for Petitioner, the Magistrate Judge relied heavily on the spillover effectran

whichrelates to adenial ofdue procesgatherthan ineffective assistance of counsel.

Briefly, the spillover effect doctrine provides that where a defendant is charded
multiple crimes, anavhere hemoves unsuccessfully to sever one or more de¢ho
counts, he malaterchallenge the courtdenal of his motion to sever on habeas
review if the joinder resulted in an unfair tricdee Sandoval v. Calderon, 241 F.3d

2 The Court accepts and adopts this portion of the Final R&R. The indictment was amendead
the untimely charges on the eve of trial, and therefore counsel’s performancet WweBament pior
to that time, during the plea bargaining sta@g Final R&R at 1612.)

y, that he

Die

or it

A4

W

ctr

wit

to add




© 0O N oo o~ W N PP

N N DN N DNNNDNRRR R R R R B R
0w N O U0 N W NP O © 0N O 00 W N R O

765, 77172 (9th Cir. 2000). In such a casegjpdice inthe form of aviolation of the

Due Process Clause is shown where an “impermissible joinder had a substantial and

injurious effect or ifluence in determining the jury’s verdictld. at 772 (citation
omitted). The spillover effect doctrinkas some analogous applicattorthis case
becausdoth it andthe Strickland standardcexaminewhether the challenged action
likely affected the jury verdict.

However the Court’s analysis must focus on the standasgerning theSixth
Amendmentight tothe effective assistance of counsel at trigde Strickland, 466
U.S.at686. To establish ineffective assistance by his trial counsel, a petitioner
demonstrate both that: (1) counsel's performance was deficient; and (2) the dg
performance prejudiced his defendd. at 68893. Here, the parties have stipulate
to thefirst Strickland prong, andheyhave stipulated as to the prejudice resulting
from Petitioner’s conviction on the tim@arred counts. They disagree whether
Petitioner has shown prejudice as a result of the joinder of thebamed offenses
with the tinely offenses.

To show prejudice, a petitioner must show a “reasonable probability that,
for counsel’s unprofessional errors, the result of the [trial] would have been diff
Strickland, 466 U.S. at 694“A reasonable probability is a probatyilsufficient to

undermine confidence in the outcoméd. “The likelihood of a different result mu

be substantial, not just conceivablédarrington v. Richter, 562 U.S. 86, 112 (2011)).

Stated another wayStrickland asks whether it is ‘reasonably likely’ the result wo
have been differerit.Id. at 111. “Only those habeas petitioners who can prove u
Srickland that they have been denied a fair trial by the gross incompetence of t
attorneys will be granted the writ and will be entitled to retri&liinmel man v.
Morrison, 477 U.S. 365, 382 (1986).

WhereStrickland-type prejudiceis found, the Court fashions a remedy that

neutralize[s] the taihbf [the] constitutional violation. . .while at the same time

[does]not grant a windfall to the defendant or needlessly squdhde&onsiderable
4
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resources the State properly invested in the criminal prosecutiafigr v. Cooper,
566 U.S. 156, 170 (2012) (citation omitted).

[11. DISCUSSION
A. Evidence Regarding the Non-For cible Counts Would Have Been
Admissible Even if the Non-Forcible Counts Were Not Joined

Petitioner claims prejudice in the form of the admission of evidence regarding

theuntimely,nonforcible counts (See Pet'r. Mem.P&A, Doc. 59 at 3635.)
However, @idence of this nature would have been admigeehif the nonforcible

counts had not begained.

In California prosecutions for sexual offenses, propensity evidence (in theé form

of evidence of prior sexual offenses) is generally admisagbn exception to the
more general rule that excludes character evide@Ge¢.Evid.Code § 1101,1108

Admission of such evidence is subject to a balancing test that weighs probative value

against thelanger of undue prejuzk. Cal. Evid.Code 8352 Before admitting sucl

evidence, courts engage in a “careful weighing process” that cantieprejudicial
impact on the jury, and other factors sashthe “nature [and] relevancef the
evidence, théikelihood of whether the other offense occurred, “its similarity to th
charged offense,” and anie$s prejudicial alternatives to .admissiofi of the
evidence.Peoplev. Falsetta, 21 Cal. 4th 903, 9147 (1999). The constitutionality
the admission of this type pfopensity evidence has been upheld by California ¢
and, under analogous federal evidentiary rules, by the Ninth Cigagte.g., People
v. Cabrera, 152 Cal. App. 4th 695, 704 (200United Satesv. LeMay, 260 F.3d
1018, 1027 (9th Cir. 2001)

Here under California law, the evidence regarding the-fooaible counts
would have beeadmissibleaven in the absence of charges on the-fooaible
counts. See Peoplev. Villatoro, 54 Cal. 4th 1152, 1160 (2012) (noting that prior,

uncharged sexual offenses are admissible when the accused is on trial for sex
5
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offenses).Such evidence is admissible to shadefendant’s propensity to commit
sexual offenses, and “is especially probative and should be considered by the {
fact when determining theredibility of a victim’s testimony.”ld. at 1164 ¢itation
omitted) Evidence regardin@etitioneis sexualvictimization ofJane Doen anon
forcible manner on numerous occasions while she was placed in his home as 3
child would fallinto the§ 1108exception to the general rule precluding the admig
of characteevidence.

B. Under theBalancing Test, Most or All of the Evidence on the Non-

Forcible Counts Would Have Been Admitted

The conclusion that the evidenseuld have beeadmissilte under §.108
leads to the question of whether application of the balancing tef5#\gould have
resulted in exclusion of the evidence. The Court concludes that it would not ha
that most, if not all, of the evidence regarding the-fawaible counts would have

been admitted because it gave context to the abusive-pastant/child relationship

rier of

| foster

5Sion

ve, and

and it corroborated the testimony of Jane Doe; additionally, it explained the time gaps

between the forcible sexual crimasd it explained Jane Daedelay in reporting th
crimes.

Here, the jury hearBetitionertestify that he did not engage in asgxual
activity with Jane Doé(RT 47980.) They also heard from Petitioner’s wikgren

Aburto, who testified that there was sexual activity betwieetitioner and Jane Doeg

that she was aware of instances in which Petitioner would take JarsoDeavith
him into a bedroonfior a period of time, that she witnessed the two of them enge
in sexual activity, and that slaésoparticipated in somef this activity with thent.

3 At sentencing, Petitioner recanted that testimony in part. He acknowledgbd #vajaged in no
forcible sexual activity with Jane Doe, by stating that he “ha[d] a sestaéionship with [Jane
Doe,]” but that he “never did rape her.” (RT 682.)

4 Mrs. Aburto’s testimony at trial was consistent with her original statements te jpoliestigators
(Compare RT 229-88 (trial testimony on Oct. 22, 20@@}h CT 148-90 (transcript of police
interview with Karen Aburto on Mar. 28, 2001).) In between the time of her initiahségits
before Petitioner’s arrest and the trial, Mrs. Aburto wrote a letter tatlye jpresiding over
Petitioners case. $e RT 192.) In thdetter,Mrs. Aburto denied that she or Petitioner engaged
any sexual activity with Jane Dodd.j The jur%heard evidence regarding this change to Mrs.
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(RT 24%43.) Mrs. Aburto also testified thahe believed, based on her observatic
thatJane Doe was a willing participantthe sexual activitand was not subjected {
force. (RT 281.)

Conversely, Jane Doe testified tiagtitionersubjectecherto both forcible
sexual acts and neorcible sexual acts. She testified regarding two-dpeific
instances of rap@neon Decembel 7, 1997(exactly one month after hertigenth

birthday)and the next on December, 11997 (two days latershealsotestified more

n,

0

generallyof being raped an additional ten to twenty times in the month that followed

before she stopped physically resisting Petitiondanuary 1998. (RT at 143,
119.) Shalso testified regarding forcible oral copulation and sodomy in April 1
and Jue 1998, respectively. (RT 1118 & 12627.) Finally, Jane Doe testifiethat
the nonforcible sexual acts were a meaveless daily occurrence durirggr
placement in Petitioner's home. (RT at 119 (victim’s testimony).)

On this record,tiis unlikely thathe evidenceaegarding the nofforcible counts
would have been excluded, as it is hygbtobativeon a key issue, namelgexual
activity between Petitioner addneDoe  Whencomparedo evidence oforcible
sexual actsevidence ohonforcible sexual actare less inflammatory, and therefo
less prejudicial. Thus, whilevielence of a defendant’s daily sexual abuse of am
is prejudicial, even inflammatory, suevidence is naindulyprejudicial orunfairly
prejudicial under the circumstances of this case.

Evidence of the continuedbn-forcible sexuabbusas alsoprobative as to wh
Jane Doe did not report Petitioner’s use of f@@ener she acquiesced to a
continuing pattern of Petitioner’'s sexual abuse of her while she was placed in h
home. This is consistent with Jane Doe’s testimony that she reporegdolteto her
auntabout five months after she mowveut of Petitioner's home andto her aunt’s
home (RT13941.)

Aburto’s accountf the relevant eventgRT 273-82.) Mrs. Aburto also testified that she diaie
sexual activity when speaking with defense counsel’s investigator andhpighéo whom she had
been referred. (RT 275-76 & 87.) .
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Nor is it likely in this case that the evidence regarding thefoamble sexual
abuse could have been limited in some fashlgere,the evidence of the neforcible
acts consisted afane Doe’s testimomgnd Mrs.Aburto’s testimonyand each
testified in a general manner regarding the-fuwnible acts Jane Doe testifieithat
the abuse continued on a daily bdsrsovera year and a haland Mrs. Aburto

testified she witnessed ndorcible sexual activity between Petitioner and Jane Doe

on a number of occasions. In a trial on the forcible counts only, the probative \
this testimonyas given is high, and would likehavebeenadmittedwithout any
changes.

On balance, the Court concludes that the evidence regarding Petitioner’s
forcible sexual abuse of Jane Doe would not have been excluded because the
of the probative value regarding Petitioner’s willingness to engage in sexual ac
with a minor placed in his home as a foster child is not substantially outweighe
danger of undue prejudice of this evidence. As a result, the evidence consider
the jury would likely have been the same even in the absence of the joinder of
nonforcible counts, and n&rickland-type prejudice resulted from that joinder.

C. The State of the Evidence asto Forcible Counts Does Not Warrant a

Retrial

In the Final R&R, the Magistrate Judge concludes‘itiegtstrength of the
government’s case on tihemaining nine counts of forcible offenses reflects that
government’s case wa®t sufficiently strong to overcome the spillover effextthe
evidence admitted as to the rAfamcible counts (Final R&R at 8.) For reasons
already discussed, inclugjrikely admission of the same evidence even absent
joinder of the no#forcible countsthe Courtneed not compartmentalize the evider
on the forcible and neforcible counts; under California law, the latter is deemed
relevant proof of the former. Rath the question is whether, in addition to prope
evidence, the evidence on the forcible counts was sufficiently strong to negate

finding of prejudice.In other words, nderSrickland, the strength of the
8
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prosecution’s case factors into the deieation of prejudice.See Strickland, 466
U.S. at 69q“[A] verdict or conclusion only weakly supported by the record is m¢
likely to have been affected by errors than one with overwhelming record suppt
Riley v. Payne, 352 F.3d 1313, 1321 n.8 (Sthr. 2003) (“[Olur evaluation of
Srickland prejudice must be considered in lighttloé strength of the government’
cas€’)

Here, the trial judge’s rationale for denying a motion for new trial is helpfy
to a determination of whether Petitionersy@aejudiced. $e RT 67376.) Weighing
the evidence as a “thirteenth juror” to determine its sufficiency, the trial judge
recognized that the crucial question in this case was the believability of the test
of Jane Doe, Petitioner, and Mrs. Abur{®T 67374.) The judge found Jane Do€
testimony regarding Petitioner’s use of force credible, and he found particularly
credible her testimony regarding the first rape on December 17, 1997, including
testimony regarding a torn nightgown, which JBoe kept and which was admitte
as evidence at trial. (RT 2®b, 524 & 67376.) The judge took note of Jane Do€
testimony of the forcible sodomy count, where she testified that Petitioner stop
penetrating her anus with his penis when she told him that it hurt. (RT%y4he

judge noted that if Jane Doe had been motivated by ill intent toward Petitioner,

bre

prt.”

as

imony

'S

) her
d
'S

bed

she

could have embellished her testimony regarding this incident rather than testifying as

she did. (RT 6745.) The judge also found cretitMrs. Aburto’s testimony

regarding the lack of use of force, but he noted that her testimony on this issue
be reconciled with Jane Doe’s testimony based on timing. (RA76:j4Specifically
Mrs. Aburto first became involved in the sexual abuse only after Jane Doe stof

physically resisting Petitioner’s attempts at vaginal intercourse in January 1298.

5 Although not expressly stated, it is apparent that the judge did not credit Mrs. Aburto’s 2G0
of any sexuahctivity and instead believed her trial testimoiSge supra n.4.

6 Although not expressly addressed by the trial judge, as to the counts of foralldepration an
sodomy, which occurred later in 1998, Mrs. Aburto’s testimony is reconcilable amghDbe’s
testimony because Mrs. Aburto was not present for all the sexual actiwvitgdreJane Doe and
Petitioner. $ee RT 125 & 241-43.) 9
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675.)

These remarks further establish that Petitioner was not prejudiced by the
of the nonforcible counts. The case againstifRmer as to the use of force was
strong, and that strength was derived from Jane Doe’s credibility. Jane Doe w
likely to be less credible on this issue had Petitioner been charged only with the
forcible counts. Additionally, as discussed abdke,evidence regarding the non

forcible counts was crossimissible in the sense that it was highly likely to be

admitted in a trial on only the forcible counts. Moreover, the forcible crimes are

“simple and distinct” from the neforcible crimes, and théistinctions were
highlighted for the jury. Finally, the judge’s discussion reveals that the evidenc
regarding the use of foraeas easilycompartmentalized from evidence regarding
nonforcible crimes. Together, these factors are a further indication that Petitio
suffered no prejudice by the joinder of the Hortible counts.

D. Jury Instructions

The Final R&R discusses how joining the Aloncible counts in the trial
deprived Petitioner of the opportunity to request a limiting instrucggardingthe
use ofpropensity evidence(See Final R&R at 15 (citindg-alsetta, 21 Cal.4that
924).) Where a jury isadvisal that they may consider evidence of other sexual
offenses to infer that a defendant hgaraisposition to commit such offensdise
jury is also instructed on the limited manner in which they may view such evide
See Falsetta, 21 Cal.4h at 923 CALJIC No. 2.50.01 Thereatfter, the jury is

instructed that if they infer such a predisposition, they may consia@geridence th

the defendant was likely to commit the charged offebsthat propensity evidence

Is not sufficient by itself to support a guilty verdict, and that the prosecutionstiilu
meet its burden of proof beyond reasonable doubt as to a defendant’s guilt as |
charged offenseFalsetta, 21 Cal.4h at 923

This is a correct observatioas far as it goesCertainly, Petitioner did not ha

the occasion to skesuch a limiting instruction regarding propensity evidence.
10
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However, as this trial proceedebetevidence was admitted not as propensity
evidence but as substantive evidence to support the additionrdnadsle counts.
The court properly instructed the jury to consider the evidence regarding each
separately.(CT 255.) Specifically, the court instructed the jury with CALJIC 17.
which at the time provided “Each Count charge[s] a distinct crime. You must
decide each Count separately. The defendant may be found guilty or not guilty
or all] of the crimes chargedrour finding & to each Count must be stated in a
separate verdict. The completedverdict form in the record has fiftgightseparate
pageseach dated October 29, 20€ading Petitioner guilty on fiftyeightcounts®
(CT 292349.) The jury was polled regarding the verdict as to each dftshenine
counts® (RT 650-64.)

Thus, despite the fact that Petitioner did not have the occasion to reques
limiting instruction, the jury instructiongivenwere sufficient to guard against
prejudice as a sellt of the joinder of the neforcible counts.The instructions, read
as a whole, properly instrwtthe jury as to how toansider theevidence, anthose
instructionsspecifically directedhe jurythatto considerthe evidencaseparatelyas to
eachcount. See Estellev. McGuire, 502 U.S. 62, 72 (1991) (“It is well established
that the instruction ‘may not be judged in artificial isolation,” but must be consid
in the context of the instructions as a whole and the trial recdoitdjion omitted)
The law presumes thdtejury understood antbllowed these instructionSee Weeks
v. Angelone, 528 U.S. 225, 234 (2000°A jury is presumed to follow its
instructions.”);Francisv. Franklin, 471 U.S. 307, 324 n.9 (1985) (“The Court
presumes that jurors, conscious of the gravity of their task, attend closely the

particdar language of the trial court’s instructions in a criminal case and strive t

" The current instruction is not substantially different than the earlier version

8 More specifically, it appears the jury was given a verdict form with twarsgée pages for each
count: one with a “guilty” finding and one with a “not guilty” finding. The recaisbcontains the
“not guilty” pages for all counts, but these pages are not dated; they are blank@xaept
handwritten, upward slash “/” through the caption anddéeiach of these page$CT 350-408.)

® One count was dismissed due to an error in the verdict fSemsupran.1.
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understand, make sense of, and follow the instructions given thdmtbis
particular context‘[i Jn making the determination whether the specified errors
resulted in the required prejudi¢the Gourt] presumégs] . . .that the judge or jury
acted according to latv.Srickland, 466 U.S.at694. Moreover, because the
pagination of the verdict formgeired the jury to focus on a “guilty” or “not guilty
finding as to each count, the need to differentiate among the numerous counts
reemphasized to the jury when the verdict form giag completethy them
Strickland-type prejudice is not easily establishéte Padilla v. Kentucky, 559
U.S. 356, 371 (2010) (“Surmounti®rickland’s high bar is never an easy task.”);
Kimmelman, 477 U.S. at 382 (“As is obviouSirickland’s standard . . . is highly
demanding.”). On this record, Petitioner has not shorgjudiceresulting from
admission of the evidence regarding the untimely;footible counts® Neither has
he shown prejudice based on the related issue of the lack of opportunity to se€
limiting instruction!! As discussed above, Petitioner has not shavtnreasonable
probability that, but for counsel’s unprofessional errors, the result of the [trial] w

was

k a

ould

have been different.1d. Notwithstanding the acknowledged deficient performance

of defense counsel #@tal in failing to address the untimeliness of the 4hantible
counts, Petitioner has not shown that he was denied a fair trial; therefore, the
Constitution does not require that he be granted a new SalKimmelman, 477

U.S. at 382.Instead, to address the prejudice suffered as a result of the convict

10 Petitioner argues that had the non-forcible counts not been joined, he might have adq
differentstrategy regarding his testimony. Specifically, rather than testifyindpéhdid not ever
sexually abuse Jane Doe, Petitioner would have chosen to either refraiedtibpmg or to testify
that he did noéver use force.See Doc. 71, Pet’r Resp. to Obj. at 7-11.) Petitioner relies on
Johnson v. Baldwin for this argument. 114 F.3d 835 (9th Cir. 1997)Jdnson, the Ninth Circuit
held that the petitioner was prejudiced by his counsel’'s admittedly deficiéatrpance in failing t
investigate the petitioner’s uncorroborated and unconvincing denial regarding kisceras the
scene of an alleged rapkl. at 838-40.Johnson is easilydistinguishedfrom the present case
because idohnson, the prosecution’sase against the petitioner was weéd.at 839 (“Because o
the precariousness of the prosecution’s case, there is a ‘reasonable pyotiediilif [defendant]
had not taken the stand and lied, the outcome of the trial would have been different.”).
1Indeed, the jury instructions as given did not inform the jurors that the evidence fof cibte
sexual acts was relevant to show Petitioner’s propensity to commit the forftdnises. It is
difficult to see how Petitioner was prejudicedltéy this orarss
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the nonforcible counts, Petitioner is entitled to be resentenced.

IV. CERTIFICATE OF APPEALABILITY
28 U.S.C. 8§ 2253(c)(2) provides that a certificate of appealability may iss

ue

“only if the applicant has made a substantial showing of the denial of a constitutional

right.” To satisfy this standard, petitioner must show “that reasonable jurists cquld

debate whether . . . the petition should have been resolved in a different manner or that

the ssues presented were adequate to deserve encouragement to proceéd further.

Sack v. McDanidl, 120 S.Ct. 1595, 16634 (2000)internal quotation marks and

citation omitted) Because the Court recognizes that reasonable jurists could differ

(and have ditred)regarding the resolution of the issues presented, the Court is
certificate of appealability regarding this matt&pecifically, the Court certifies for
appeal the issue of whether the scop&tkland-type prejudice suffered by

Petitionerextends beyond his convictions on the 4iorcible counts. Relatedly, the
issue certified for appeal raises the question of whether the remedy grantedd?e
herein, namely, resentencing, is a sufficient remedy or whether Petitioner must
retried onthe timely counts.

The patrties ardirected to Federal Rule of Appellate Procedure 4(a), whicl

forth time limitations for the filing of an appeal, and to Federal Rule of Appellat¢

Procedure Federal Rule of Appellate Procedure 22621 )which relates to
Certificates of Appealability.

V. CONCLUSION

As set forth herein, the record reveals that Petitioner was convicted on th
timely, forcible counts based on the strength of Jane Doe’s testimony regarding
use of force, which the jury accepted over testimony to the contrary from Petitic
and his wie. Petitioner did not suffer prejudice as a result of the joinder of the 1

forcible countdecausehte court would have been unlikely to exclude evidence
13
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regarding the noiforcible sexual activity from a trial on only the forcible counts.
Moreover, tle jury was properly instructed to consider each count separately, al
prejudice resulted from the lack of a limiting instruction regarding propensity
evidence. As a resuPetitioner cannot show additional prejudice beyond the

convicion for the addibnal counts, and new trial is not required to neutralize the

taint ofthe constitutional violationThereforethe Courtrejects those parts of the
Final R&R that find that Petitioner should be retried. Instead, the Court holds t
Petitioner should be resentenced.

ACCORDINGLY,IT IS ORDERED that (1) the Final Report and
Recommendation of the Magistrate Judga@CEPTED IN PART AND
REJECTED IN PARTand (2)Judgment shall be entergtanting a conditional writ
of habeas corpus as followkinless petitioner isesentenced within one hundred
twenty (120) days of the datef the Judgment (plus any atidnal delay authozed
under state law), &pondent shall discharge petitioner from all adverse conseqt
of his conviction inRRiversideCounty Superior CourCase NoRIF 196321.

IT ISSO ORDERED.

Dated: September 27, 2018

Hon. Josephine L. Staton
United States District Judge
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