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8 UNI TED STATES DI STRI CT COURT

9 CENTRAL DI STRI CT OF CALI FORNI A
10
11 | RAMON DEL RI O ) NO. EDCV 09-214-TJH ( MAN)
12 Plaintiff, % ORDER ACCEPTI NG FI NDI NGS AND
13 V. % RECOVMVENDATI ONS OF UNI TED STATES
14 || GOVERNOR SCHWARZENEGCER, % MAG STRATE JUDGE
15 et al, %

Def endant s. )

16 )
17 Pursuant to 28 U.S.C. 8 636, the Court has reviewed the Second
18 || Arended  Conpl ai nt, al | the records herein, the Report and
19 | Recommendation of United States Magistrate Judge (“Report”), and
20 || plaintiff’s Objections to the Report. The Court has engaged in a de
21 || novo review of those matters to which objections have been stated in
22 || writing.
23
24 Among other things, the Magistrate Judge concluded that
25| plaintiff’s state |law clains should be dismssed, because plaintiff
26 || failed to allege tinmely conpliance with the clains filing provisions of
27 || the California Governnent C ainms Act. In his Qbjections, plaintiff
28 || contends that he filed atinmely claimwith the Victins Conpensati on and
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Governnent C ains Board (“VCGCB’). Plaintiff has attached to his
bjections a copy of a letter fromthe VCGECB, dated March 20, 2009,
regarding his claim According to this letter, the VCGECB received
plaintiff’s claimon February 26, 2009, and accepted it to the extent
it asserted “allegations that arise fromfacts or events that occurred
during the six nonths prior to the date it was presented,” i.e., since

August 26, 2008.

A district court has discretion, but is not required, to consider
evidence or clainms presented for the first time in objections to a

report and reconmendati on. See Brown v. Roe, 279 F.3d 742, 744-45 (9th

Cr. 2002); United States v. Howell, 231 F.3d 615, 621-22 (9th GCr

2000). The Court exercises its discretion to consider the March 20,
2009 VCCCB | etter appended to plaintiff’s Qojections. Having done so,
the Court concludes that the |letter does not affect the correctness of

the Report’s conclusion regarding plaintiff’s state | aw cl ai ns.

I n his Second Anmended Conpl aint, plaintiff asserts that his clains
arose during the period Septenber 17, 2002, through Cctober 28, 2008.
(Second Anended Conpl aint at 3.) The events givingriseto plaintiff’s
clains against the noving defendants, however, occurred during his
incarceration at Ironwood State Prison (“Ironwod”). According to the
adm ni strative appeals attached to plaintiff’s original conplaint, on
May 15, 2008, plaintiff was no | onger at |Ironwood and was i ncarcerated
at Centinela State Prison. Thus, plaintiff's state law tort clains
necessarily accrued before May 15, 2008, which is nore than six nonths
before plaintiff presented a claim to the VCGCB. Accordi ngly,
plaintiff’s presentation of his claimto the VCGCB was not tinely for
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purposes of the clains raised in this |awsuit. See California

Governnent Code § 911.2(a).

Havi ng conpleted its review, the Court accepts the findings and
recommendations set forth in the Mgistrate Judge’'s Report.

Accordingly, IT IS ORDERED as foll ows:

(1) Defendants’ notion to dism ss the Second Anmended Conpl aint,
pursuant to Rule 12(b)(6) of the Federal Rules of Cvil Procedure, is
granted in part and denied in part as follows: (a) defendants’ notion
to dismss plaintiff’s retaliation and Ei ghth Arendnent cl ai ns agai nst
def endants Anti and Payton is denied; (b) all clains agai nst defendants
Arneson, Sanford, and Arline are dism ssed, w thout | eave to anend; and

(c) all injunctiverelief clainms are di sm ssed, without | eave to anend;

(2) Al state law clains are dism ssed, w thout |eave to anend,

pursuant to 28 U . S.C. 8§ 1915(e)(2)(B); and

(3) Al clainms against defendant Crawford are di sm ssed, w thout
prejudice, pursuant to Rule 4(nm) of the Federal Rules of Cvil

Pr ocedur e.

Plaintiff is granted leave to file, within thirty (30) days, a
Third Amended Conpl ai nt consistent with this Oder. Plaintiff my not
add new clains or defendants w thout prior |eave of court. Fed. R

Cv. P. 15(a).




Plaintiff is explicitly cautioned that failure to tinely file a
Third Amended Conplaint may result in dismssal of this action for

failure to prosecute and/or for failure to comply with this Court’s
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orders, pursuant to Rule 41(b) of the Federal Rules of Civil Procedure.
| T 1S SO ORDERED.
DATED: July 27, 2011
éfE . HATTER,
UNI TED TATES DI STRI JUDGE




