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UNITED STATES DISTRICT COURT
8
CENTRAL DISTRICT OF CALIFORNIA
9
10
STEVEN GILBERT HERNANDEZ, ) Case No. ED CV 12-00153-VBF-JCG
11 )
Petitioner, )
12 )  OPINION AND ORDER
V. )
13 )  Overruling Petitioner’s Objections, Adopting
GREG LEWIS, Warden, )  Report and Recommendation, Denying Habeas
14 )  Corpus Petition, and Denying Certificate of
Respondent. ) Appealability
15 )
)
16
17 Pursuantto 28 U.S.C. § 636, the Court hasxeed petitioner’s first amended petition for a writ
18| of habeas corpus pursuant to 28 U.S.C. § 228t (bent (“Doc”) 21), the respondent’s answer and
19| accompanying memorandum of points and authorities$26-27), petitioner’s traverse (Doc 29), the
20| well-reasoned Report and Recommendation (“R&b")he Honorable Jay C. Gandhi, United States
21| Magistrate Judge (Doc 32), petitioner’s objectiontheoR&R (Document 33), the pertinent state-court
22| decision and state-court record, anel dpplicable law, and has madéeanovo determination of those
23|l portions of the R&R to which petitioner lodged specific objection.
24 Petitioner’s objections generally reiterate the arguments made in the first amended petition and
25| traverse, and lack merit for the reasons set fortieiR&R. There is one issue, however, that warramts
26| brief amplification here.
27 In his objections, petitioner argues that he istled to relief because his case is analogous|to
28| United Statesv. Noushfar, 78 F.3d 1443 (9th Cir. 1996) (finding sttural error and reversing conviction
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where taped conversations, never played in open,aeeire provided to the jury over defense counse
objections).

By way of background, Petitioner’s trial court re@s into evidence a recording of Petitioner’

police interview that was testified to extensywéut never played in open court. (Lodg. No. 13,

Reporter’s Transcript (“RT”) at 525-26, 603-05.) Dwrideliberations, the option to hear the tape a

a readback of its transcript was mad®ilable to the jury upon requeskd. @t 603-05.) In the event of

such a request, Petitioner, Petitioner’s counsel, angribsecution agreed to waive their presenick. (|

at 606.) In sum, Petitioner’s case is distinguishable floashfar for three reasons.

First, unlike inNoushfar, the trial court in Petitioner’s case established a protocol — agreed to by

counsel — to govern any scenario in which the jurghiask to hear the tape. (RT at 603-06.) Namely,

the judge provided that if the jury made suchauest, the court would inforeounsel and provide the

jury with a court reporter who would readback the related transciligt.at(603-05.) Significantly,

nothing in the record indicates ttiae jury ever made such a requeAnd regardless, the trial court’s

implementation of such a protocol hardly indesatthat it “completely ladicated control of the
presentation of the evidenceNoushfar, 78 F.3d at 1445.
Second, unlike itNoushfar, it does not appear that the jurgre was ever provided with a tap

recorder so that it could either) (@onsider the tape without theéalrcourt’s knowledge or direction, or

(2) listen to part, but not all, of the tape. (RT at 603-8%)Noushfar, 78 F.3d at 1445 (where “[b]ased

11

on the request for a tape recorder,” the court “assume[d] that the jurors listened to at least par{ of one

tape,” and based on the timing of the jury’s deliberg the court determined that the jurors could n

possibly have listened to all of the tapes). Heregerathappears that the jury was told that if it wanted

to hear the tape, it should inform the trial couthpwvould provide (1) a tape recorder and (2) a co

reporter who would readback the transcripd.) (Again, nothing in the record indicates that Petitionef's

jury ever made such a reque$ee United Sates v. Franco, 136 F.3d 622, 625, 628 (9th Cir. 1998)

(finding no structural error where (1) unplayed tapese received into evidence, (2) the jury was to
that it could request to hear any of those tapesglaieliberations, (3) the jury never made any su
request, and (4) defense counsel agreed to the aforementioned procedure).

Third, unlike in Noushfar, Petitioner's counsel did not make “vigorous objections” to t
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admission of the tape, but rather consented to its admission under the trial court’s proposed prdcedure

(RT at 525-26, 605)Noushfar, 78 F.3d at 1444see also Franco, 136 F.3d at 625, 628 (finding ng
structural error where defense counsel objectedtioaréhe admission of transcripts never read in op
court nor the jury’s option to listen to tapes never played in open court).

Hence, on these facts, the Court finds that the instant scenario is distinguishalNeusbfar
and constitutes, at most, a trial-type error.

As a rule, habeas relief may be granted for a trial-type error only if suct*had a substantial
ancinjurious effector influencein determinin(the jury’s verdict.” Brecht v. Abrahamson, 507U.S 619,
623 115 S. Ct. 171((1993). Here, as discussed in the R&R, there was substantial evidence at t
Petitioner’'s guilt. Additionally, Petitioner’s counsel “had full opportunities to aggressively cr
examine” the interview’s participants regardihg recorded interview. (RT at 381, 413, 448-52, 458-4
481-82, 484-97, 513-23)nited States v. Pena-Espinoza, 47 F.3d 356, 360 (9th Cir. 1995) (finding n¢
abuse of discretion where trial court admitted ietdence full transcripts of conversations mere
summarized by witnesses at trial). Moreover, Petitioner fails to identity any portion of the adn
recording that, if heard by the jurgould have affected his verdickee Pena-Espinoza, 47 F.3d at 360
(affirming conviction where there was “no indicatidghat trial court’s admission of transcripts not reg

in open court “likely affected the jury’s verdict”).

Thus, on this record, the Court cannot conclilde, absent the alleged error, petitioner would

have been acquittecSee Brecht, 507 U.S a1 623 115 S. Ct. 1710. As such, habeas relief may not |
granted. Seeid.

PETITIONER IS NOT ENTITLED TO A CERTIFICATE OF APPEALABILITY

“Unless a circuit justice or [district] judge isssia certificate of appealability , an appeal may 1
be taken to the court of appealsrr — (A) the final order in a habs corpus proceeding in which th

detention complained of arises out of prodsssed by a state court.” 28 U.S.C. § 2253(c)(1)(Ahe

1

Seealso 9th Cir. R. 22-1(e) (appellantshall brief only issues certified tifie district court or the court
of appeals”) and R. 22-1(f) (appellees “need not respond to any uncertified issues”).
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district court must issue or deny a COA wheeniters a final order adverse to the appliceegRule

11(a) of Rules Governing § 2254 Cases. Tdwartcmust consider each claim separat®gyfield v.

Woodford, 270 F.3d 915, 922 (9th Cir. 2001) (citation ondijta.e., the court may grant a COA on onge

claim and not on others.

In practice,“[i]t is a ‘rare step’ for a district court to issue a CQA¢Danielsv. McGrew, 2013
WL 4040058, *3 (C.D. Cal. Aug. 013) (Fairbank, J.) (quotirgurden v. Artuz, 497 F.3d 178, 199
(2d Cir. 2007) (Hall, J., concurring in judgmenggcord Vegav. US 2014 WL 3385168, *8 (E.D. Cal.
July 10, 2014) (Ishii, Sr. J.) (“The issuance of a COA is ‘a rare step.”) (likewise qudtinden
concurrence). A COA may issue omilythe prisoner shows, at leashat jurists of reason would find
it debatable whether the petitioratgs a valid claim of the denial of a constitutional rigHilack v.
McDaniel, 529 U.S. 473, 484, 120 S. Ct. 1595, 1604 (2000) (discud8ihgS.C. § 2253 subsection c)
seealso Fed. R. App. P. 22(b)(1). The Court is mindfuat it “must resolve doubts about the proprie
of a COA in the petitioner’s favorJennings v. Woodford, 290 F.3d 1006, 1010 (9th Cir. 2002) (citin
Lambright v. Stewart, 220 F.3d 1022, 1025 (9th Cir. 2000) (en banc)), but no such doubt exists
Reasonable jurists could not disagree as to whédldary’s disposition is correct (or agree that it
wrong), and none of petitioner’s clainms “adequate to deserve encouragement to proceed furth
Barefoot v. Estelle, 463 U.S. 880, 893 n.4, 103 S. Ct. 3383, 3385 n.4 (1983). The Court therefors

deny a certificate of appealability.

ORDER

Petitioner’s objectionfDoc #33] are OVERRULED.

The Report and Recommendati@oc #32] is ADOPTED

The first amended petition for a writ of habeas cofpux #21] is DENIED.
This action iDISMISSED with prejudice.

The CourtDECLINES to issue a certificate of appealability. Petitioner may request &
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certificate of appealability from the United States Court of Appeals for the Ninth Circuit.
As required by Federal Rule of Civil ProcedtBg£a), final judgment will be issued by separa

document.See Jayne v. Sherman, 706 F.3d 994, 1009 (Cir. 2013).

DATED: November 19, 2014 =
Lt bokor, trrlonnte

HON. VALERIE BAKER FAIRBANK
UNITED STATES DISTRICT JUDGE
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SeeFed. R. App. P. 22(b)(1) (providing, in pertinent pdfthe district judge has denied the certificatg
the applicant may request a circuit judge to isslle Fed. R. App. P. 22(b)(2) (“A request addresse
to the court of appeals may be considered by aitjumge or judges, as the court prescribes. If 1
express request for a certificate is filed, the notiappkal constitutes a request addressed to the jud
of the court of appeals.”’Marrisv. United Sates, 2013 WL 8291426, *9 n.7 (C.D. Cal. Dec. 18, 2014
(Fairbank, J.) (“The Court of Appeals may alsargra COA on claims for which the district cour|
expressly refused to grant a COA.”) (citiBdly v. Ayers, 725 F.3d 1057, 1067 (9th Cir. 2018gt.
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denied, — U.S. —, 134 S. Ct. 2697 (2014)).



