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UNI TED STATES DI STRI CT COURT
CENTRAL DI STRI CT OF CALI FORNI A

RAYMOND GONZALES, JR., NO. EDCV 12-00372- MAN

Pl aintiff,
VEMORANDUM OPI NI ON

AND ORDER

V.

CAROLYN W COLVIN, *
Acting Conm ssioner of Social
Security,

Def endant .

Plaintiff filed a Conplaint on March 20, 2012, seeking r

the denial by the Social Security Comm ssioner ("Conm ssioner”) of

plaintiff’s application for a period of disability (“PCD"), di

i nsurance benefits (“DIB"), and suppl enent al security

(“Ss1”). On April 24, 2012, the parties consented, pursuant to 28
US C 8§ 636(c), to proceed before the undersigned United States
Magi strate Judge. The parties filed a Joint Stipulation on Novenber 15,

2012, in which: plaintiff seeks an order reversing the Comm ssioner’s

! Carolyn W Col vin becane the Acti ng Conm ssi oner of the Soci al

Securit¥ Adm nistration on February 14, 2013, and is substi
pl ace of former Commi ssioner Mchael J. Astrue as the defendant
action. (See Fed. R Civ. P. 25(d).)

Doc. 15

evi ew of

sability

i nconme

tuted in
inthis
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deci si on and awardi ng benefits or, alternatively, remandi ng for further
adm ni strative proceedings; and the Conmm ssioner requests that her

deci si on be affirned.

SUMVARY OF ADM NI STRATI VE PROCEEDI NGS

On August 13, 2008, plaintiff filed an application for SSI.
(Adm ni strative Record (“AR7”) 11.) On August 15, 2008, plaintiff
filed an application for POD and DIB. (ld.) |In the disability report
acconpanying his application, plaintiff alleged an inability to work
since March 1, 2006, due to “[multiple fracture[s of the] left |eg,
back, arthritis, dislocated disc, left ankle, anxiety, [and] hear[i ng]
voi ces.” (AR 226.) At the reconsideration level, plaintiff
additionally alleged that he suffers fromsevere back and | eg pain, and

that his hepatitis Cis causing “severe fatigue.” (A R 261.)

The Comm ssioner denied plaintiff’s claim initially and upon
reconsi deration. (A R 84-86, 121-25, 131-36.) On March 31, 2010,
plaintiff, who was represented by counsel, testified at a hearing before
Adm ni strative Law Judge Mason D. Harrell, Jr. (the “ALJ”). (A R 55-
79.) On June 2, 2010, a supplenental hearing was held, at which
plaintiff, who was again represented by counsel, testified before the
same ALJ. (AR 28-54.) Mchael E. Kania, Ph.D., a nedical expert in
psychol ogy, and Sanuel Landau, MD., a nedical expert in internal
medi cine, testified. (A R 11, 28-54.) A vocational expert, Corinne J.

Porter, also testified. (1d.)

On May 13, 2011, the ALJ denied plaintiff’s claim(A R 11-24), and
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t he Appeal s Council subsequently denied plaintiff’s request for review
of the ALJ’s decision (AR 1-3). That decisionis nowat issueinthis

action.

SUMVARY OF ADM NI STRATI VE DECI SI ON

The ALJ found that plaintiff last met the insured status
requi renents of the Social Security Act on Decenber 31, 2008, and he had
not engaged i n substantial gainful activity since his alleged onset date
of March 1, 2006. (AR 14.) The ALJ determ ned that plaintiff has the
severe inpairnments of: “fracture deformty of the left ankle; chronic
| ow back strain; obesity; hepatitis C infection; depressive disorder
not ot herw se specified (NOS): psychosis disorder, NOS; and opioid drug
abuse.” (AR 14.) Nevertheless, the ALJ concluded that plaintiff does
not have an inpairnent or conbination of inpairnments that neets or
medi cally equals one of the listed inpairnments in 20 CF. R Part 404,
Subpart P, Appendix 1 (20 C.F.R 88 404.1520(c), 416.920(d)). (Id.)

After reviewing the record, the ALJ determned that, if plaintiff
stopped his substance use,? he would have the residual functional

capacity (“RFC’) to perform*®“light work,” consisting of the follow ng:

[He] could lift and carry 20 pounds occasi onally and 10 pounds

frequently. He could stand and wal k for 15-30 m nutes at a

2 The ALJ al so determ ned that when plaintiff is using drugs he:
(1) cannot perform work at any exertional |evel on a consistent and
sustai ned basis; (2) is unable to engage in an 8-hour work day or 40-
hour work week wi t hout an unreasonabl e anount of tinme away fromwork due
to intoxication and erratic behavior caused by drug usage; and (3) is
unable to performany past relevant work. (A R 15, 22.
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time for atotal of 2 hours out of an 8-hour work day. He can
use a cane on an as needed basis. He shoul d avoid uneven
surfaces. He can sit for 8 hours out of an 8-hour work day
wi th normal breaks such as every 2 hours and with a provision
to elevate his left leg 6 inches above the floor |evel as
needed. He can occasionally stoop and bend. He cannot squat,
kneel, crawl, run, or junp. He can clinb stairs, but he
cannot clinb | adders, work at heights, or bal ance. He cannot
operate notorized equipnent or work around unprotected
machi nery. Hs nmental inpairnment limts him to sinple,
repetitive tasks. He can deal with the public but he cannot

perform conpl ex tasks.

(AR 17.)

The ALJ found that plaintiff would be unable to perform his past
relevant work (“PRW) as a barber. (AR 22.) However, based upon
plaintiff’s age, education, work experience, and RFC, the ALJ found t hat
other jobs exist in the national econony that plaintiff could perform
including “electronic worker” and “small itens assenbler of hospita
products.” (AR 23.) The ALJ concluded that plaintiff’'s substance
abuse was a “contributing factor” to the determ nation of disability,
because if he stopped his substance abuse, he woul d not be di sabl ed and
could performjobs in the national econony. (A R 23-24.) Accordingly,
the ALJ determned that plaintiff has not been under a disability, as
defined in the Social Security Act, since March 1, 2006, his alleged
onset date, through the date of this decision. (A R 24.)




© 00 N oo o b~ wWw NP

N N N N DN DN DN NN R R R R R R R R R R
o N o O~ W N RFP O © 0 N O oA W N B O

STANDARD OF REVI EW

Under 42 U.S.C. 8 405(g), this Court reviews the Comm ssioner’s
decision to determ ne whether it is free fromlegal error and supported

by substantial evidence. On v. Astrue, 495 F.3d 625, 630 (9th Cr.

2007). Substantial evidence is “*such rel evant evi dence as a reasonabl e

m nd m ght accept as adequate to support a conclusion.”” Id. (citation
omtted). The “evidence nust be nore than a nere scintilla but not
necessarily a preponderance.” Connett v. Barnhart, 340 F.3d 871, 873
(9th Gr. 2003). “While inferences from the record can constitute

substantial evidence, only those ‘reasonably drawn fromthe record w |
suffice.” Wdmark v. Barnhart, 454 F.3d 1063, 1066 (9th Cr.
2006) (citation omtted).

Al t hough this Court cannot substitute its discretion for that of
the Comm ssioner, the Court nonetheless must review the record as a

whol e, “wei ghing both the evidence that supports and the evi dence that

detracts fromthe [ Comm ssioner’s] conclusion.” Desrosiers v. Sec'y of
Health and Hum Servs., 846 F.2d 573, 576 (9th Cr. 1988); see also
Jones v. Heckler, 760 F.2d 993, 995 (9th Cr. 1985). “The ALJ is

responsi ble for determning credibility, resolving conflicts in nedical
testinmony, and for resolving anbiguities.” Andrews v. Shalala, 53 F. 3d

1035, 1039 (9th Gr. 1995).

The Court will uphol d the Comm ssioner’s deci si on when t he evi dence
IS susceptible to nore than one rational interpretation. Burch v.
Barnhart, 400 F.3d 676, 679 (9th G r. 2005). However, the Court nay

review only the reasons stated by the ALJ in his decision “and may not
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affirmthe ALJ on a ground upon which he did not rely.” On, 495 F. 3d
at 630; see also Connett, 340 F.3d at 874. The Court wll not reverse
the Comm ssioner’s decision if it is based on harmless error, which
exists only when it is “clear fromthe record that an ALJ's error was
‘“inconsequential tothe ultimte nondisability determ nation.’” Robbins
v. Soc. Sec. Adm n., 466 F.3d 880, 885 (9th G r. 2006)(quoting Stout v.
Conmir, 454 F.3d 1050, 1055 (9th Cir. 2006)); see al so Burch, 400 F.3d
at 679.

DI SCUSSI ON

Plaintiff alleges the following two issues: (1) whether the ALJ
properly considered plaintiff’s pain testinony; and (2) whether the ALJ
properly considered plaintiff’s credibility. (Joint Stipulation (*“Joint
Stip.”) at 4.) The Court addresses these two issues together, as they
are interrelated. For the reasons set forth below, the Court concl udes
that the ALJ set forth clear and convincing reasons for finding
plaintiff’s testinony regarding his subjective synptons and pain to be

not credi bl e.

Once a disability claimant produces objective nedical evidence of
an underlying inpairment that is reasonably likely to be the source of
claimant’ s subjective synpton(s), all subjective testinony as to the
severity of the synptons nust be considered. Misa v. Barnhart, 367
F.3d 882, 885 (9th Cir. 2004); Bunnell v. Sullivan, 947 F.2d 341, 345
(9th Gr. 1991); see also 20 C F.R 88 404.1529(a), 416.929(a)

(expl ai ning how pain and other synptons are evaluated). “[Unless an

ALJ mekes a finding of malingering based on affirmative evidence
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thereof, he or she may only find an applicant not credible by making
specific findings as to credibility and stating clear and convincing
reasons for each.” Robbi ns, 466 F.3d at 883. The factors to be
considered in weighing a claimant’s credibility include: (1) the
claimant’s reputation for truthful ness; (2) inconsistencies either in
the claimant’s testinony or between the claimant’s testinony and his
conduct; (3) the claimant’s daily activities; (4) the claimnt’s work
record; and (5) testinony from physicians and third parties concerning
the nature, severity, and effect of the synptons of which the clai mant
conpl ai ns. See Thomas v. Barnhart, 278 F.3d 947, 958-59 (9th GCir.
2002); see also 20 C F.R 88 404.1529(c), 416.929(c).

Here, the ALJ found that “[a]fter careful consideration of the
evidence . . . [plaintiff]’s nedically determ nable inpairnments could
reasonably be expected to cause the alleged synptons.” (AR 18.)
Further, the ALJ cited no evidence of malingering by plaintiff.
Nonet hel ess, the ALJ concluded that plaintiff’'s “statenments concerning
the intensity, persistence and |imting effects of [his] synptons are
not credible” to the extent they varied from the ALJ's own RFC
assessnent. (rd.) Accordingly, the ALJ's reasons for finding that
plaintiff was not credible with respect to his subjective synptom and

pain testinony nust be “clear and convincing.”

During the March 31, 2010 hearing, plaintiff testified that he is
unabl e to work due to: severe painin his |eg and back; depression; his
i ssues bei ng around people; his tattoos; and his age. (A R 60-62, 69.)
He also testified that he uses a cane everyday (AR 71), experiences

pain in his hip, neck, and arns (AR 71), and takes Oxycontin for his
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pain (AR 68). Plaintiff testified that he is unable to see a doctor,
because he has no noney and no nedical insurance. (AR 70.) Plaintiff
has Hepatitis C, but he has never been treated for it. (AR 72.) He
hears voi ces nearly every day, because he ran out of his nedication for
the “voices.” (AR 72.) He feels suicidal and has trouble with his
concentration. (A R 73-74.) Plaintiff testified that he could sit up
to 20 mnutes and stand up to 10 mnutes. (A R 75.) He stated that he
has to lay down all day and woul d not be able to do a job that required
bei ng around people. (1d.) As discussed below, the ALJ offered several
cl ear and convincing reasons for rejecting plaintiff’s pain and synptons

testi nony.

First, the ALJ noted that the objective nedical evidence did not
support the level of disability alleged by plaintiff. (AR 21.)
Al though the lack of objective nedicine cannot be the sole basis for
rejecting a plaintiff’s credibility, “it is a factor that the ALJ can

consider in his credibility analysis.” Burch, 400 F.3d at 681.

Next, the ALJ premsed his finding, in part, on plaintiff’'s
drug-seeking behavior, which itself can constitute "“a clear and
convincing reason to discount a claimant’s credibility about pain.”
(AR 21; AR 49 - nedical expert noting that there was evidence in the
record suggesting “drug-seeking” behavior; A R 276, 283, 351.) See
Edl und v. Massanari, 253 F.3d 1152, 1157 (9th G r. 2001) (hol di ng that

evi dence of drug-seeki ng behavior undermnes a claimant’s credibility);

Gay v. Commir of Soc. Sec., 365 Fed. Appx. 60, 63 (9th Cr. 2010)

(evidence of drug-seeking behavior is a valid reason for finding a

claimant not credible); Lewis v. Astrue, 238 Fed. Appx. 300, 302 (9th

8
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Cir. 2007)(inconsistency with the nedical evidence and drug-seeking

behavi or sufficient to discount credibility); Mdurton v. Astrue, 232 Fed.

Appx. 718, 719 (9th G r. 2007)(drug-seeking behavior is a valid reason
for questioning a claimant’s credibility). Indeed, plaintiff seeks out
and nanages to obtain Oxycontin prescriptions on an ongoing basis

notw thstanding the fact, noted in the ALJ's decision, that in June
2009, energency room personnel diagnosed hi mw th not only heroin abuse
but also Oxycontin abuse. (AR 20.) Thus, in view of plaintiff’'s
hi story of pol ysubstance abuse, his drug-seeki ng behavi or supports the
ALJ's finding that plaintiff’s description of his pain and synptons was

not whol ly credible.

The ALJ also noted that plaintiff wunderstated his drug use,
particularly as there is no evidence in the record that plaintiff has
gone “extensive periods wthout opioid and occasional anphetam ne
abuse.”® (AR 21.) At the March 2010 hearing, for exanple, plaintiff
testified that he | ast used drugs two years prior, i.e., in early 2008.
(AR 62-63.) However, evidence in the record reflects that plaintiff
was still abusing drugs as | ate as August 2009. (A R 377-79.) An ALJ
may consider a claimant’s i nconsistent statenments regarding his drug or

al cohol use in discrediting a claimant’s credibility. See Thomas, 278

8 A review of the record reveals that Plaintiff has a |ong
hi story of drug abuse, which nay be ongoing. For exanple, plaintiff
tested positive for opiates and anphetam nes on Septenber 7, 2006, and
March 19, 2007. (AR 20.) In August 2008, plaintiff admtted to a
I ong history of heroin abuse. (Id.) Further, plaintiff admtted to
usi ng heroin during his emergency roomvisits in June and August 2009.
(Id.) In fact, during both of those emergency roomvisits, attending
personnel were unable to draw bl ood due to scarring from plaintiff’s
I ntravenous drug abuse (AR 20), and plaintiff refused to submt a
urine sanple, which the ALJ noted is “consistent with using heroin.”
(AR 19-20.)
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F.3d at 959 (citing Verduzco v. Apfel, 188 F.3d 1087, 1090 (9th Cr.

1999) (relying on inconsistent statenents about al cohol use to reject a

claimant’ s testinony)).

Finally, the ALJ discredited plaintiff, because his nental
i npai rnments were exacerbated by his nedical non-conpliance and drug
abuse. (AR 21.) An ALJ may rely on “an unexpl ai ned, or inadequately
expl ained, failure to seek treatnment or follow a prescribed course of

treatnent” to assess a claimant’s credibility. Fair v. Bowen, 885 F.2d

at 603. Plaintiff testified that non-conpliance with his psychiatric
medi cation caused him to hear voices nore often. (AR 72.) He
testified that he was non-conpliant, because he had run out of his
medi cati on. However, he apparently ran out of his nedication, because
he was dropped froma nental health or drug abuse programafter m ssing

two neetings.* (A R 44-45, 72-73; Mntalvo v. Astrue, 237 Fed. Appx.

259, 262 (9th Cir. 2007)(finding that plaintiff's failure to conply with
certain aspects of her treatnent plan was a clear and convi nci ng reason
to reject her testinony); Flaten v. Sec'y of Health & Hum Servs., 44

F.3d 1453, 1464 (9th G r.1995)(finding it appropriate for the ALJ to

di scount plaintiff'’s credibility because of a lack of nedical care

during a period of clained disability).)

Accordingly, the ALJ satisfied his burden of providing clear and

4 Not ably, while plaintiff is non-conpliant with his psychiatric
medi cation, he does nmanage to obtain Oxycontin, which plaintiff
testified is “expensive,” “once a nonth or every two nonths, whenever
[plaintiff] has the noney to go see [his doctor].” (AR 68.)
Moreover, plaintiff’s adm ssion that he sees his doctor regularly for
Oxycontin contradicts his testinony, noted supra, that he cannot see
doctors, because he has no nedical insurance or noney. (A R 70.)
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convi nci ng reasons for concluding that plaintiff’s statenents concerning
his synptons and limtations were not credible to the extent they were

i nconsi stent with his RFC assessnent.
CONCLUSI ON

For the foregoing reasons, the Court finds that the Comm ssioner’s
decision is supported by substantial evidence and is free frommateri al
l egal error. Neither reversal of the Conm ssioner’s decision nor remand
is warranted. Accordingly, IT IS ORDERED that Judgnent shall be entered
affirmng the decision of the Conmm ssioner of the Social Security

Adm ni stration and dismssing this case with prejudice.

IT IS FURTHER ORDERED that the Cerk of the Court shall serve
copi es of this Menorandum Qpi ni on and Order and the Judgnent on counsel

for plaintiff and for defendant.
LET JUDGVENT BE ENTERED ACCORDI NGLY.

DATED: June 5, 2013

777&13&&" d. 7?521

MARGARET A. NAGLE
UNI TED STATES MAG STRATE JUDGE

11




