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UNI TED STATES DI STRI CT COURT
CENTRAL DI STRI CT OF CALI FORNI A

DWAYNE L. JACKSON, NO. EDCV 12-00606- VAN

Pl aintiff,
VEMORANDUM OPI NI ON

AND ORDER

V.

CAROLYN W COLVIN, *
Acting Conm ssioner of Social
Security,

Def endant .

Plaintiff filed a Conplaint on May 3, 2012, seeking review of the
denial of plaintiff’s application for a period of disability, disability
i nsurance benefits (“DIB"), and suppl enent al security incone
(“SSI”). On June 15, 2012, the parties consented, pursuant to 28 U. S.C.
8 636(c), to proceed before the undersigned United States Magistrate
Judge. The parties filed a Joint Stipulation on January 31, 2013, in

which: plaintiff seeks an order reversing the Comm ssioner’s decision

! Carolyn W Col vin becane t he Acti ng Conm ssi oner of the Soci al
Securit¥ Adm nistration on February 14, 2013, and is substituted in
pl ace of former Conmi ssioner Mchael J. Astrue as the defendant in this
action. (See Fed. R Civ. P. 25(d).)
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and remanding this case for further admnistrative proceedings,
including, but not limted to, the taking of additional vocational
testinony; and the Conm ssioner requests that his decision be affirnmed

or, alternatively, remanded for further adm nistrative proceedi ngs.

SUMVARY OF ADM NI STRATI VE PROCEEDI NGS

Plaintiff filed an application for a period of disability, DI B, and
SSI on August 20, 2007. (Adm ni strative Record (“AR"”) 20.)
Plaintiff, who was born on April 22, 1960,2 clains to have been di sabl ed
since February 1, 2001 (AR 22), due to chronic pain in his back and
| egs, right foot pain, |left shoulder pain, nervousness, and depression
(AR 35, 67, 73). Plaintiff has past relevant work experience as a

school bus driver. (A R 25.)

After the Conm ssioner denied plaintiff’s clains initially and upon
reconsi deration (AR 67-71, 73-78), plaintiff requested a hearing (A R
79). On April 29, 2010, plaintiff, who was represented by counsel
appeared and testified at a hearing before Adm nistrative Law Judge
Mason D. Harrell, Jr. (the *"ALJ"). (AR 32-62.) Vocational expert
David A Rinehart also testified. (rd.) On May 20, 2010, the ALJ
denied plaintiff’'s claim (AR 20-27), and the Appeals Counci
subsequent|ly denied plaintiff’s request for reviewof the ALJ' s deci sion

(AR 1-4). That decision is now at issue in this action.

2 On the alleged onset date, plaintiff was 40 years old, which
is defined as a younger individual. (AR 25; citing 20 CF.R
88 404. 1563, 416.963.)
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SUMVARY OF ADM NI STRATI VE DECI SI ON

The ALJ found that plaintiff net the i nsured status requirenents of
the Social Security Act through March 31, 2003, and has not engaged in
substantial gainful activity since February 1, 2001, the all eged onset
date of his disability. (A R 22.) The ALJ determned that plaintiff
has the severe inpairnments of status post gunshot wound to the left
shoul der and depression. (1d.) The ALJ concluded, however, that
plaintiff does not have an i npairnment or conbi nation of inpairnents that
nmeets or nedically equals one of the listed inpairnents in 20 C F. R
Part 404, Subpart P, Appendix 1 (20 C.F.R 88 404.1520(d), 404. 1525,
404. 1526, 416.920(d), 416.925, and 416.926). (I1d.)

The ALJ determned that plaintiff has the residual functional
capacity (“RFC’) to performless than the full range of nmedium work as
defined in 20 CF. R 88 404.1567(c) and 416.967(c) wth the foll ow ng

limtations:

[plaintiff] is imted to sinple repetitive tasks. He can
[ift up to 20 pounds with his left armbut he cannot use his
left armto do work above shoul der level. He cannot perform
fast paced work or work that requires hypervigilance. He
cannot work with the public and his interactions with co-
wor kers and supervi sors shoul d be non-intense. He would m ss

work 2 or less tines per nonth.

(AR 23.)
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The ALJ found that plaintiff is unable to performhis past rel evant
work. (AR 25.) However, based upon his RFC assessnent for plaintiff
and after having considered plaintiff’s age, education, ® work experi ence,
and the testinony of the vocational expert, the ALJ found “there are
jobs that exist in significant nunbers in the national econony that
[plaintiff] can perform” including “electronics worker” and “sew ng
machi ne operator.” (AR 26.) Accordingly, the ALJ concluded that
plaintiff has not been under a disability, as defined in the Social
Security Act, from February 1, 2001, through the date of the ALJ s
decision. (A R 27.)

STANDARD OF REVI EW

Under 42 U S.C. 8 405(g), this Court reviews the Conm ssioner’s
decision to determ ne whether it is free fromlegal error and supported
by substantial evidence in the record as a whole. On v. Astrue, 495

F.3d 625, 630 (9th Cr. 2007). Substantial evidence is “*such rel evant

evidence as a reasonable mnd mght accept as adequate to support a
conclusion.”” 1d. (citation omtted). The “evidence nust be nore than
a nere scintilla but not necessarily a preponderance.” Connett V.

Barnhart, 340 F.3d 871, 873 (9th Gr. 2003). “Wile inferences fromthe

record can constitute substantial evidence, only those ‘reasonably drawn
fromthe record” wll suffice.” Wdmark v. Barnhart, 454 F.3d 1063,
1066 (9th G r. 2006)(citation omtted).

Al though this Court cannot substitute its discretion for that of

3 The ALJ found that plaintiff has at |east a high school
education and is able to communicate in English. (A R 26.)

4
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the Comm ssioner, the Court nonetheless nust review the record as a

whol e, “wei ghing both the evidence that supports and the evidence that

detracts fromthe [ Conm ssioner’s] conclusion.” Desrosiers v. Sec’'y of
Health and Hum Servs., 846 F.2d 573, 576 (9th Cr. 1988); see also
Jones v. Heckler, 760 F.2d 993, 995 (9th Cr. 1985). “The ALJ is

responsi bl e for determning credibility, resolving conflicts in nmedical
testinmony, and for resolving anbiguities.” Andrews v. Shalala, 53 F. 3d

1035, 1039 (9th G r. 1995).

The Court wi Il uphol d the Comm ssioner’s deci si on when t he evi dence
IS susceptible to nore than one rational interpretation. Burch v.
Barnhart, 400 F.3d 676, 679 (9th G r. 2005). However, the Court nay
review only the reasons stated by the ALJ in his decision “and nmay not
affirmthe ALJ on a ground upon which he did not rely.” On, 495 F. 3d
at 630; see also Connett, 340 F.3d at 874. The Court wll not reverse
the Conm ssioner’s decision if it is based on harm ess error, which
exists only when it is “clear fromthe record that an ALJ's error was
‘“inconsequential tothe ultimte nondisability determ nation.’” Robbins
V. Soc. Sec. Admin., 466 F.3d 880, 885 (9th Cr. 2006)(quoting Stout V.
Commir, 454 F.3d 1050, 1055 (9th Cir. 2006));: see al so Burch, 400 F.3d
at 679.

DI SCUSSI ON

Plaintiff clainms the ALJ erred by not considering properly:
(1) plaintiff’s subjective synptomtestinony; and (2) the RFC assessnent
for plaintiff. (Joint Stipulation (“Joint Stip.”) at 4-6, 13-17, 22-
23.)
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The ALJ Failed To Provide Clear And Convi nci ng Reasons

For Finding Plaintiff’'s Subjective Symptom Testi nbny To
Be Not Credi bl e.

Once a disability claimant produces objective nedical evidence of
an underlying inpairnment that is reasonably likely to be the source of
claimant’ s subjective synpton(s), all subjective testinony as to the
severity of the synptons nust be considered. Mbi sa v. Barnhart, 367
F.3d 882, 885 (9th Cir. 2004); Bunnell v. Sullivan, 947 F.2d 341, 346
(9th Gr. 1991); see also 20 CF.R 88 404.1529(a), 416.929(a)

(expl ai ning how pain and other synptons are evaluated). “[Unless an
ALJ nmakes a finding of malingering based on affirnmative evidence
thereof, he or she may only find an applicant not credible by making
specific findings as to credibility and stating clear and convincing
reasons for each.” Robbi ns, 466 F.3d at 883. The factors to be
considered in weighing a claimant’s credibility include: (1) the
claimant’s reputation for truthful ness; (2) inconsistencies either in
the claimant’s testinony or between the claimant’s testinony and her
conduct; (3) the claimant’s daily activities; (4) the claimant’s work
record; and (5) testinony from physicians and third parties concerning
the nature, severity, and effect of the synptons of which the clai mant
conpl ai ns. See Thomas v. Barnhart, 278 F.3d 947, 958-59 (9th Cr.
2002); see also 20 C F. R 88 404.1529(c), 416.929(c).

At the April 29, 2010 adm nistrative hearing, plaintiff testified
that he has: maj or depression; chronic back pain; aching |egs; bad
circulation in his knees; and arthritis in his right ankle. (A R 35,

37-38.) Plaintiff also testified that he was shot in his |eft shoul der

6
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and “can’t function with it like [he] normally could.” (AR 44.)
Plaintiff indicated that he presently is taking Darvocet* for his pain
and Lexapro for his depression. (AR 46, 50.) Wth respect to his
physical limtations, plaintiff testified that he has difficultly
sitting for long periods of tinme due to his inpairnents. (A R 46.) He
also testified that he has problens using his left hand. (AR
47.) For exanple, plaintiff stated that he has difficulty lifting
anyt hi ng that wei ghs 20 pounds, because “it strains [his] back shoul der
section.” (1d.) He also stated that he limts hinself to “smaller
t asks around the house so that [he does not] continue to reinjure or re-
aggravate [his] shoul der.” (rd.) Wth respect to his depression

plaintiff testified that: he has no energy; it is hard for himto “get
up [and] get going in the norning”; he “pretty nuch stay[s] to
[himself”; he has problens concentrating; he has “very | ow confi dence”
and is “always in fear . . . of soneone finding sonething or [a] reason
to fire [him”; he has no notivation; he does not trust anyone; and he

has crying spells. (A R 50-54.)

The ALJ found that plaintiff has the severe inpairnments of “status
post gunshot wound to the left shoulder, and depression.” (A R 22.)
The ALJ cited no evidence of malingering by plaintiff. Accordingly, the
ALJ’ s reasons for discrediting plaintiff’s subjective conplaints nust be

cl ear and convi nci ng.

In his decision, the ALJ found that “[plaintiff]’s allegations were

not fully credible.” (AR 25.) In finding plaintiff to be not fully

4 Plaintiff indicated that the Darvocet causes himto sleep for
a few hours during the day. (A R 50-51.)

7
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credible, the ALJ stated that “[plaintiff]’s statenents concerning the
intensity, persistence and limting effects of the all eged synptons are
credible only to the extent that they are consistent with [the ALJ's RFC
assessnment for plaintiff].” (rd.) Contrary to the Conmm ssioner’s
contention, no others reasons were cited by the ALJ for finding
plaintiff to be not credible.® As noted supra, plaintiff testified to
various synptons and limtations. Wile the ALJ may find these
all egations to be not credible, the ALJ's boilerplate statenent is not
“sufficiently specific” toallowthis Court to determ ne whether the ALJ
rejected plaintiff’s statenents on perm ssi ble grounds. Therefore, the
ALJ’ s reasoni ng does not constitute a clear and convincing reasons, as

required, for finding plaintiff to be not credible.
Accordi ngly, because the ALJ failed to give clear and convincing
reasons for finding plaintiff to be not credible, the ALJ commtted

reversible error.

II. The AL)J Failed To Consider Properly The Opinion O

Plaintiff's Treati ng Physi ci an, And Therefore, On Renand,

The ALJ Needs To Revisit Plaintiff’'s RFC.

Plaintiff clains that the ALJ erred in failing to include in his
assessnment of plaintiff’s RFC the opinion of consultative psychiatri st

Ernest A. Bagner, MD., that plaintiff wwuld have mld to noderate

5 Wi | e t he Conm ssi oner now of fers ot her reasons to explain the
ALJ's credibility determ nation, the Court cannot entertain these post
hoc rationalizations. See, e.g., Connett, 340 F.3d at 874 (finding that
“[i]t was error for the district court to affirmthe ALJ’s credibility
decl si on based on evidence that the ALJ did not discuss”).

8
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limtations with respect to handling normal stresses at work -- the
inclusion of which could have affected the ALJ' s determ nation that

plaintiff can performother work. (Joint Stip. at 4-6, 13-14.)

It is the responsibility of the ALJ to anal yze evi dence and resol ve

conflicts in nmedical testinmony. Magallanes v. Bowen, 881 F.2d 747, 750

(9th Cir. 1989). 1In the hierarchy of physician opinions considered in
assessing a social security claim “[g]enerally, a treating physician's
opinion carries nore weight than an exam ning physician’s, and an
exam ning physician’s opinion carries nore weight than a review ng
physician’s.” Hol ohan v. Massanari, 246 F.3d 1195, 1202 (9th GCr.
2001); 20 C. F.R 88 404.1527(d), 416.927(d).

An ALJ nust provide “clear and convincing reasons” for rejecting
t he uncontradi cted opi ni on of an exam ni ng physician. Lester v. Chater,

81 F.3d 821, 830 (9th Cir. 1995). To reject the contradicted opinion of

an exam ning physician, an ALJ nust provide “specific and legitimte
reasons that are supported by substantial evidence in the record.” Id.
at 830-31. The opinion of an examning physician may constitute
substantial evidence upon which an ALJ may rely in assessing a
claimant’s RFC, if it is properly supported by the nedical evidence

See, e.g., Tonapetyan v. Halter, 242 F.3d 1144, 1149 (9th Cr.

2001) (consul tative exam ner’s opinon on its own constitute substanti al

evi dence, because it rested on independent exam nation of claimant).

In determning a claimant’s RFC, an ALJ wll consider all the
rel evant evidence in the record. 20 CF.R 88 404.1545(a)(1),
416.945(a) (1). In so doing, the ALJ w Il consider all claimnt’s

9
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medically determnable inpairnents, including those that are not
“‘severe.’” 20 C.F.R 88§ 404.1545(a)(2), 416.945(a)(2). The ALJ al so
wi Il consider “any statenent about what [the claimant] can still do that
have been provided by nedical sources.” 20 C. F.R 88 404. 1545(a)(3),

416. 945(a) (3).

In a March 27, 2008 psychiatric evaluation, Dr. Bagner diagnosed
plaintiff wth, inter alia, depressive disorder, not otherw se

speci fied, and al cohol abuse. (AR 235.) Dr. Bagner opined that

plaintiff would have: “no limtations interacting with supervisors,
peers or the public’; “zero to mld Ilimtations rmaintaining
concentration and attention and conpleting sinple tasks”; “mld

[imtations conpleting conplex tasks and conpleting a normal workweek
W thout interruption”; and “mldto noderate |imtations handling nornma

stresses at work.” (A R 236; enphasis added.)

In his decision, the ALJ sunmarized the various nedical opinions
regarding plaintiff’s nental inpairnent and resulting limtations. For
exanple, the ALJ noted: (1) Dr. Bagner’'s diagnoses and opinions
regarding plaintiff’'s nmental inpairnment and functional limtations; (2)
treatment notes from Stuart Finkelstein, MD., which indicated that
plaintiff was depressed and drinki ng al cohol; and (3) the opinion of the
St at e Agency psychiatri st who opined that plaintiff’s nmental i npairnent
was non-severe. (A R 24-25.) After sunmarizing the various opinions,
the ALJ stated that notw thstanding the opinion of the State Agency
psychiatrist, the ALJ was giving plaintiff “the benefit of the doubt by
finding that his depression results in sone work-related nental

limtations.” (A R 25.) Notably, however, the ALJ never specifically

10
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i ndi cated the physician’s opi nion upon which he relied in determ ning

the extent of plaintiff’'s nmental limtations.

Al though not entirely clear, it appears that the ALJ afforded the
greatest weight to the opinion of Dr. Bagner, because many of Dr.
Bagner's limtations are reflected in the ALJ's RFC assessnent for
plaintiff. For exanmple, consistently with Dr. Bagner’s opinion, the
AL)'s RFC assessnent for plaintiff includes a limtation to sinple
repetitive tasks and no “fast paced” work or work that requires
hypervi gi | ance. However, the ALJ's RFC assessnent does not incorporate
Dr. Bagner's opinion that plaintiff would have mld to noderate
[imtations in handling normal stresses at work. While the ALJ need not
accept the full extent of Dr. Bagner’s opinion, the ALJ may not reject
it, or significant parts of it, without giving specific and legitimte

reasons for so doing. See Salvador v. Sullivan, 917 F.2d 13, 14 (9th

Cr. 1990)(mere sunmarization and inplicit rejection of physician’s
opi ni on does not suffice). The ALJ's failure to proffer any reason, |et
al one an appropriate reason, for failing to i ncorporate properly and/or
to explain the dismssal of a portion of Dr. Bagner’s opinion
constitutes error.® Accordingly, on remand, the ALJ needs to properly

consider Dr. Bagner’'s opinion and revisit his RFC assessnent for

plaintiff.
111
111
6 Al t hough the Comm ssi oner now of fers ot her reasons to expl ain

the ALJ's rejection of the opinion of Dr. Ahmed, the Court cannot
entertain these post hoc rationalizations. See, e.g., On, 495 F. 3d at
630 (“We review only the reasons provided by the ALJ in the disability
determnation and may not affirm on a ground upon which he did not

rely”).
11
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I11. Remand |s Required.

The deci sion whether to remand for further proceedi ngs or order an
i medi ate award of benefits is within the district court’s discretion.
Harman v. Apfel, 211 F.3d 1172, 1175-78 (9th Cr. 2000). Where no
useful purpose woul d be served by further adm nistrative proceedi ngs, or
where the record has been fully devel oped, it is appropriate to exercise
this discretion to direct an i medi ate award of benefits. [Id. at 1179
(“[T] he deci sion of whether to remand for further proceedi ngs turns upon
the likely utility of such proceedings.”). However, where there are
outstanding issues that nust be resolved before a determ nation of
disability can be made, and it is not clear fromthe record that the ALJ
woul d be required to find the claimant disabled if all the evidence were

properly evaluated, remand is appropriate. 1d. at 1179-81.

Remand is the appropriate renmedy to allow the ALJ the opportunity
to renedy the above-nentioned deficiencies and errors. See Dodrill wv.
Shal ala, 12 F. 3d 915, 918 (9th G r. 1993)(ordering remand so that the
ALJ could articul ate specific and appropriate findings, if any existed,
for rejecting the claimnt’s subjective pain testinony). On remand, the
ALJ nmust revisit plaintiff’s testinony and nust either credit
plaintiff’s testinony or give clear and convincing reasons why
plaintiff’s testinmony is not credible. Additionally, the ALJ nust
either credit Dr. Bagner’'s opinion or provide appropriate reasons
supported by substantial evidence for rejecting it. After doing so, the
ALJ may need to reassess plaintiff’s RFC, in which case additional
testinmony from a vocational expert likely will be needed to determ ne

what work, if any, plaintiff can perform

12
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CONCLUSI ON

Accordingly, for the reasons stated above, IT IS ORDERED that the
deci si on of the Conmmi ssioner is REVERSED, and this case is REMANDED f or

further proceedings consistent wth this Menorandum Opi ni on and Order.

IT IS FURTHER ORDERED that the Cerk of the Court shall serve
copi es of this Menorandum Qpi ni on and Order and the Judgnent on counsel

for plaintiff and for defendant.

LET JUDGVENT BE ENTERED ACCORDI NGLY.

DATED: May 2, 2013 F & p Zl

RGARET A. NA
UNI TED"STATES MAG STRATE JUDGE
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