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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

JOHN HELWIG, Case No. EDCV 12-2245-OP

Plaintiff,
V.

CAROLYN W, COLVIN,}

Acting Commissioner of Social
Security,

IE)/IORANDUM OPINION AND

ME
ORDER

Defendant.

The Court now rules as follows with respect to the disputed issues liste
the Joint Stipulation (“JS9.

1 Carolyn W. Colvin, the current Aciij Commissioner of Social Security,
hereby substituted as tBeefendant herein._Sded. R. Civ. P. 25(d)(1).

Doc. 15
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S

2 Pursuant to 28 U.S.C. § 636(c), the parties consented to proceed befpre the

United States Magistrate Judge ie tturrent action. (ECF Nos. 8, 9.)

® As the Court stated in its Case M@ement Order, the decision in this
case is made on the basis of the pleaditigsAdministrative Record, and the Jo
Stipulation filed by the parties. In accartte with Rule 12(c) of the Federal Rul
(continued...)
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l.
DISPUTED ISSUES
As reflected in the Joint Stipulation, the disputed issues raised by Plain

the grounds for reversal and/or remand are as follows:
(1) Whether the Administrative Law Judge (“ALJ”) erred in finding tha
Plaintiff's impairments did not meet a listed impairment;
(2) Whether the ALJ properly evaluated Plaintiff's credibility;
(3) Whether the ALJ erred in rejecting the opinion of Plaintiff's treatit
physician; and
(4) Whether the evidence submitted to the Appeals Council would re
in a different outcome.
(JS at4.)
Il.
STANDARD OF REVIEW
Under 42 U.S.C. 8 405(Q), this Court reviews the Commissioner’s decig

to determine whether the Commissioner’s findings are supported by substant
evidence and whether the proper legfahdards were applied. DeLorme v.
Sullivan 924 F.2d 841, 846 (9th Cir. 1991). Substantial evidence means “mo
than a mere scintilla” but less thapr@ponderance. Richardson v. Peradé2
U.S. 389, 401, 91 S. Ct. 1420, 28 L. Ed. 2d 842 (1971); Desrosiers v. Sec'y G
Health & Human Servs846 F.2d 573, 575-76 (9th Cir. 1988). Substantial
evidence is “such relevant evidenceaagasonable mind might accept as adequ
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to support a conclusion.” Richardsaei®2 U.S. at 401. The Court must review the

record as a whole and consider adveisavell as supporting evidence. Green Vi

Heckler, 803 F.2d 528, 529-30 (9th Cir. 1986). Where evidence is susceptibls

¥(...continued)
of Civil Procedure, the Court has detamed which party is entitled to judgment
under the standards set forth in 42 U.S.C. § 405(g). (ECF No. 6 at 3.)
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more than one rational interpretatidime Commissioner’s decision must be uphe

Gallant v. Heckler753 F.2d 1450, 1452 (9th Cir. 1984).
Il
DISCUSSION

A. The ALJ's Findings.
The ALJ found that Plaintiff has the severe impairment of a mood disor{

with anxious and depressed featuresdridnistrative Record (“AR”) at 22.) The
ALJ found that Plaintiff had the residuahctional capacity (“RFC”) to perform “;
full range of work at all exertionalvels but with the following nonexertional
limitations: work limited to only a moderate degree of stress; no intrusive
supervision; no anxiety provoking activities; no high production quotas, and n
stressful contact with the public such as handling complaints. at([2¥.)

Relying on the testimony of a vocatiomaipert (“VE”), the ALJ concluded
that, although Plaintiff could not perfornshpast relevant work, he was capable

performing jobs that exist in significant numbers in the national economyat (Id|.

29.)
B. The ALJ Properly Determined Plaintiff's Impairments Did Not Meet or

Equal a Listed Impairment.

Plaintiff contends that the ALJ edat step three of the sequential
evaluation process in concluding that Plaintiff's mental impairment did not mg
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equal Listing 12.04.C. (JS at 4-6, 7-8.) More specifically, Plaintiff argues thj: his
|

mental impairment of depressive disordeets Listing 12.04.C.3 because Plai
is living in Montclair Guest Home, whidPRlaintiff contends is a state licensed
board and care facility for the mentally ill. (JS at5.)
Listing 12.04.C provides in relevant part as follows:
12.04 Affective Disorders. Characterized by a disturbance of
mood, accompanied by a full or paftiaanic or depressive syndrome.

iff
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C. Medically documented histoof a chronic affective disorder
of at least 2 years’ duration that has caused more than a minimal
limitation of ability to do basic workctivities, with symptoms or signs
currently attenuated by medicationpmychosocialgpport, and one of
the following:

3. Current history of 1 or me years’ inability to function
outside a highly supportive livingrangement, with an indication of
continued need for such an arrangement.

20 C.F.R. pt. 404, subpt. P, app. 1, § 12.04.C.

An ALJ must evaluate the relevant evidence to determine whether a
claimant’s impairment or impairments meet or equal one of the specified
impairments set forth in the Listings. Lewis v. Apf2B6 F.3d 503, 512 (9th Cir.
2001). A “boilerplate finding is insufficient to support a conclusion that a

claimant’s impairment does not [meet or equal a Listing].”atch12; see also
e.g, Marcia v. Sullivan900 F.2d 172, 176 (9th Cir. 1990) (noting that the ALJ’
unexplicated finding at step three was rsuwe error). However, an ALJ is not

required to “state why a claimant faileddatisfy every different section of the
listing impairments.”_Gonzalez v. Sulliva@14 F.2d 1197, 1201 (9th Cir. 1990)
Accordingly, a well-developed discussiohthe factual basis of a claimant

Impairments elsewhere in a hearing decision may, under certain circumstanc
support an unexplained finding of no medical equivalence at step thres. 1801
(finding an ALJ’s four-page summary tfe record an adequate basis for
unexplained statement that the applicant’s impairments did not meet or equa
listing). An ALJ’s lack of formal angbis and findings at step three will not
constitute reversible error when tAgJ “discussed and evaluated evidence
supporting his conclusion” in a different section of his decision; and with resp
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equivalency, a plaintiff “offered no theormylausible or otherwise, as to how his
[impairments] combined to equal a listed impairment.” Le®86 F.3d at 513-14

Here, Plaintiff has failed to demonstrate that his mental impairment me

equals Listing 12.04.C.3. First, Plaintiff has not demonstrated that he meets
temporal requirement of Listing 12.04.C.3. At the time of the administrative
hearing on July 7, 2011, Plaintiff testified that he had been residing at Montcl

Guest Home since December 2010, approximately seven months. (AR at 48|

a result, it is unclear from the evidenceeatirer Plaintiff lived at Montclair Guest

Home for an entire year. In additionalitiff has not provided sufficient evidenge

to demonstrate that Montclair Guest Home would qualify as a “highly support
living arrangement” or that he has ‘@mability to function outside a highly
supportive living arrangement,” as requitegy 12.04.C.3. Indeed, much of the
evidence is to the contrafy(ld. at 417-20.)

Accordingly, given the dearth of evadce regarding Plaintiff's residence at
Montclair Guest Home, the ALJ did not err in determining that Plaintiff’'s mood

disorder did not meet the requirements of Listing 12.04.C.3.
C. The ALJ Properly Evaluated Plaintiff's Credibility.
Plaintiff asserts that the ALJ failéd provide clear and convincing reason

for rejecting his subjective complaints. (JS at 15-19, 22.) Plaintiff testified at

* For instance, on February 4, 2011, Plaintiff was involved in a serious
motorcycle accident requiring multipseirgeries and physical therapy and

rehabilitation for the repair and healingho$ open fracture of the left patella and
right wrist. (AR at 421-540.) As a result, it appears that he could come and go

from the home as he pleased. @t533.) Plaintiff also reported that he was an
employee of the State of California aéttime of the accident, apparently cookin
meals and assisting residents at the Roberts’ Group Homeat 84, 544.) There
IS no evidence as to why he was placed in the Montclair Guest Home, or the
of treatment and support he received thdfer these reasons, the Court finds th

there was no error in the ALJ’s allege faduo mention that Plaintiff was residing

in the Montclair Guest Home.
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administrative hearing that he exm@arced poor memory and concentration,
difficulty understanding and following instructions, and social withdrawal. (AR
48-57.) The ALJ found Plaintiff less than credible for the following reasons:
medication had largely been successful in controlling Plaintiff's symptoms; (2
Plaintiff made inconsistent statemeatshe administrative hearing; and (3)
Plaintiff's complaints of disabling limitations were not supported by the object
evidence of record. (AR at 25-26.)

An ALJ’s assessment of pain severity and claimant credibility is entitled
“great weight.” "Weetman v. SullivaB877 F.2d 20, 22 (9th Cir. 1989); Nyman v
Heckler, 779 F.2d 528, 531 (9th Cir. 1986). When, as here, an ALJ’s disbelie
claimant’s testimony is a critical factor in a decision to deny benefits, the ALJ
make explicit credibility findings. Rashad v. Sulliy&93 F.2d 1229, 1231 (9th
Cir. 1990);_Lewin v. Schweike654 F.2d 631, 635 (9th Cir. 1981); see also
Albalos v. Sullivan 907 F.2d 871, 874 (9th Cir. 1990) (an implicit finding that
claimant was not credible is insufficient).

Once a claimant has presenteddioal evidence of an underlying
impairment which could reasonably bgected to cause the symptoms alleged
the ALJ may only discredit the claimant&stimony regarding subjective pain by
providing specific, clear, and convincing reasons for doing so. Lingenfelter v
Astrue 504 F.3d 1028, 1035-36 (9th Cir. 2007). An ALJ’s credibility finding
must be properly supported by the record and sufficiently specific to ensure 8

reviewing court that the ALJ did not atrarily reject a claimant’s subjective
testimony._Bunnell v. Sullivar947 F.2d 341, 345-47 (9th Cir. 1991).
Here, the ALJ provided clear and convincing reasons for discounting

Plaintiff's subjective complaints.

First, the ALJ noted that the medicatords demonstrated that Plaintiff's
prescribed psychiatric medications — Lexapro, Lamictal, and Seroquel — had
relatively effective in controlling [Plairffis] symptoms.” (AR at 26.) The ALJ
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cited medical records in which Plaintiported an improvement in his depressi
and mood swings with the use of his psychiatric medications and abstinence
alcohol. (Id.(citing id. at 408, 409).) An ALJ may properly rely on the fact thai
medication is helpful to discount a claimant’s credibility. Tidwell v. Apféll

F.3d 599, 602 (9th Cir. 1998) (ALJ may properly rely upon weak objective
support, lack of treatment, daily activitieEonsistent with total disability, and
helpful medication); see alsmhnson v. Shalgl&0 F.3d 1428, 1432 (9th Cir.

1995) (ALJ may properly rely on the fact that only conservative treatment hac

been prescribed).

Second, the ALJ noted that Plaintiff provided inconsistent statements d
the administrative hearing. (AR at 26.) When questioned by the ALJ why he
could not work, Plaintiff initially testified that he had lost his job because his
driver’s license had been revoked for dniyiunder the influence. Plaintiff furthe
testified that he would still be workinfjhe had not lost his license. (lat 51.)
However, in response to follow up questidnyshis attorney, Plaintiff testified tha

even if his license had not been revolkasl was unsure whether he would be abje

to perform his past work._(Iét 55.) The ALJ may take into account
inconsistencies in the claimant’s testimony when evaluating a claimant’s
credibility. Thomas v. Barnhar278 F.3d 947, 958-59 (9th Cir. 2002).

Finally, the ALJ noted that the objeaivnedical evidence itne record did

not support Plaintiff's claims of disabling symptoms. @t26.) Although a lack
of objective medical evidence may not be the sole reason for discounting a
plaintiff's credibility, it is nonetheless a legitimate and relevant factor to be
considered._Rollins v. Massana?b1 F.3d 853, 857 (9th Cir. 2001). Thus, the
lack of medical evidence e record to support Plaintiff's claims, in addition ta

the ameliorative effect of Plaintiff's ndecations and his inconsistent hearing
testimony, provided sufficient reasons to support the ALJ’s adverse credibility
determination.
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D. The ALJ Properly Considered the Opinion of Plaintiff's Treating
Physician.
Plaintiff contends that the ALJ eddy failing to accord controlling weight
to the opinion of Plaintiff's treating psychiatrist, Dr. Wali. (JS at 8-11, 14-15.)
an August 22, 2011, Mental Impairment Questionnaire, Dr. Wali diagnosed

Plaintiff with bipolar disorder, severe, without psychotic features. (AR at 413
Dr. Wali opined that Plaintiff had moderate limitations in activities of daily livir
and marked limitations in maintaining social functioning and maintaining
concentration, persistence, or pace. &d15.) Dr. Wali also opined that Plaint
would have three or more episodes of decompensation within a twelve month
period, each of at least two weeks duration, and that Plaintiff’'s mental impairr
would cause him to be absent from work more than four days per monthat (Id
416.)

It is well established in the Ninth Circuit that a treating physician’s opini
Is entitled to special weight, becauseeating physician is employed to cure anc
has a greater opportunity to know and observe the patient as an individual.
McAllister v. Sullivan 888 F.2d 599, 602 (9th Cir. 1989). “The treating
physician’s opinion is not, however, neceggaronclusive as to either a physical

condition or the ultimate issue of disability.” Magallanes v. Bavé&1 F.2d 747,

751 (9th Cir.1989). The weight givantreating physician’s opinion depends on
whether it is supported by sufficient medidata and is consistent with other
evidence in the record. 20 C.F.R§ 804.1527(d), 416.927(d). Where the treat
physician’s opinion is uncontroverted byadher doctor, it may be rejected only
for “clear and convincing” reasons. Lester v. ChaérF.3d 821, 830 (9th Cir.
1995); Baxter v. Sulliva©923 F.2d 1391, 1396 (9th Cir. 1991). If the treating
physician’s opinion is controverted, it may be rejected only if the ALJ makes

findings setting forth specific and legitimate reasons that are based on the
substantial evidence of record. Thomasa8 F.3d at 957; Magallane&81 F.2d at
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751; Winans v. BowerB853 F.2d 643, 647 (9th Cir. 1987). The ALJ can “meet
burden by setting out a detailed and thorosigimmary of the facts and conflicting

clinical evidence, stating his interprata thereof, and making findings.” Thomg
278 F.3d at 957 (citation omitted) (quotation omitted).

Here, the ALJ gave several reastorsdisregarding Dr. Wali’s opinion, ead
of which is supported by substantial evidence in the record.

First, the ALJ noted that Plaintiff's treatment history with Dr. Wali was
“quite sporadic and brief as she only sees [Plaintiff] for 30 minutes every 8
weeks.” (AR at 27 (citing idat 413).) The “nature and extent” of a treating
physician’s relationship with a claimant may properly be taken into account w
determining the weight to giveetreating physician’s opinion. S€en v. Astrue
495 F.3d 625, 633 (9th Cir. 2007) (citing 20 C.F.R. 8§ 404.1527(d)(2)(i)-(ii)).

Second, the ALJ gave less weighCio Wali’s opinion because it was not

supported by her treatment notes, whichAhé noted were cursory and general
(AR at 27.) The ALJ observed that Dr. Wali’'s treatment notes did not contair

objective findings to support her opinion that Plaintiff had extreme work-relate

limitations. (Id) In declining to accord Dr. Wali's opinion controlling weight, tf
ALJ properly relied upon the fact that. Wali had failed to provide supporting

reasoning or clinical findings. Sééolina v. Astrue 674 F.3d 1104, 1111 (9th Cir.
2012) (“We have held that the ALJ mayefmissibly reject[] . . . check-off report$

that [do] not contain any explanation of the bases of their conclusions.
Crane v. Shalalar6 F.3d 251, 253 (9th Cir. 1996)).
Third, the ALJ gave less weight Br. Wali’s opinion because it was large

) (Quc

based upon Plaintiff’'s own subjective refsoof symptoms and limitations, which
the ALJ discounted as not being fully crddib (AR at 27.) As discussed in detal
above, the ALJ properly determined tRdaintiff was not fully credible with

respect to his symptoms and limitations. To the extent that Dr. Wali’'s conclus
that Plaintiff could not work due to seeemental functional limitations was baseg
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upon Plaintiff's own self-reports, the ALJ properly rejected Dr. Wali's opinion.
“An ALJ may reject a treating physician’s opinion if it is based to a large extel
a claimant’s self-reports that havedn properly discounted as incredible.”
Tommasetti v. Astrue533 F.3d 1035, 1041 (9th Cir. 2008).

E. The Additional Medical EvidenceBefore the Appeals Council Does Not

Warrant Remand.

Plaintiff argues that this case should be remanded to allow the ALJ to
consider the entire record, includinggtadditional medical evidence regarding
Plaintiff's February 2011 motorcycle accident. (JS at 23-24, 26.) Plaintiff
contends that these records demonsthatehe suffered serious physical injuries
that limit his ability to perform work activity. (JS at 23 (citing AR at 421-560,
561-816, 817, 993).) The Appeals Council considered this additional evidenc
found it did not provide a basis for changing the ALJ’s decision. (AR at 5-9.)
Therefore, the Appeals Council denied review. &idl.)

If new and material evidence is submitted after the ALJ’s decision, the
Appeals Council shall consider such ende “only where it relates to the period
on or before the date of the [ALJ] hearing decision.” 82€.F.R. § 404.970(b).
The Appeals Council will overturn an ALJ’s decision only when it determines,
after a review of the entire record, including the new and material evidence, t
the decision is contrary to theeight of the evidence. Idsee alsdMacri v. Chater
93 F.3d 540, 544 (9th Cir. 1996) (citing Bates v. Sullj&8¥ F.2d 1059, 1064
(9th Cir. 1990), overruled on other groundsBaynnell v. Sullivan947 F.2d 341,
342 (9th Cir. 1991) (en banc)). Moreovierthe Ninth Circuit, where a claimant
has submitted additional materials to &@peals Council in requesting review of

the ALJ’s decision, the district court may consider the new evidence “becaus;
Appeals Council addressed them in tbatext of denying [the claimant’s] reques
for review.” Harman v. Apfel211 F.3d 1172, 1180 (9th Cir. 2000) (citing
Ramirez v. Shalala88 F.3d 1449 (9th Cir. 1993)).
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Because the Appeals Council specificatydressed the additional evidend
in denying Plaintiff's request for rewie this Court may review the additional
evidence. SeeHarman 211 F.3d at 1180; see alRamirez 8 F.3d at 1452. After
reviewing the additional evidence, theutt agrees with the Appeals Council the

the additional evidence is insufficient to warrant a remand. Although the
additional medical records from Lomanida University Medical Center documer|
Plaintiff's injuries and hospitalizationtef his February 2011 motorcycle accide
these records fail to demonstrate any impairment which would prevent Plaint
from performing work activity for a period of at least twelve months.  Withou
interpretation of how these medical records support a finding of disability, this
additional information does not undermine the substantial evidence in suppof
the ALJ's RFC determination. S&wmbbins v. Soc. Sec. Admjl66 F.3d 880,
882 (9th Cir. 2006) (“[A] court must con®dthe entire record as a whole and m

not affirm simply by isolating a ‘specific quantum of supporting evidence.’ ”)
(quoting_ Hammock v. Bower879 F.2d 498, 501 (9th Cir. 1989)).
Accordingly, the Court finds that the additional medical records provide

the Appeals Council do not warrant remand to the ALJ.
\Y2
ORDER
Based on the foregoing, IT THEREFORE IS ORDERED that judgment
entered affirming the decision of t@@®mmissioner of Social Security and

dismissing the action with prejudice.//‘ //
Dated: August 30, 2013 %%{f; —

United States Magistrate Judge

> The Court notes that the motorcyalecident itself was discussed at the
July 7, 2011, hearing. (AR at 36, 49-50, 56-57.) The newly submitted record

merely documented the injuries and additidreatment Plaintiff testified to at the

hearing.
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