In Re Alejandro
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UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
IN RE ALEJANDRO CARLOS Case No. 5:13-cv-905-ODW
DUARTE,
Bankruptcy Case No. 6:10-bk-18489-MJ
Debtor. Adversary Case Nd@:10-ap-1399-MJ
ORDER
AMERICAN FIRST CREDIT UNION,
Appellant,
V.
ALEJANDRO CARLOS DUARTE,
Appellee.

|. INTRODUCTION
Appellant American First Credit Unioappeals an order from the bankrupt
court discharging the debt owed them by Debtor Alejandro CBnlaste. Duarte’s

First contends that the bankruptcy court @rirefailing to hold that Duarte’s debts a
nondischargeable under 11 U.S.C. 88 523J@\2and 523(a)(2)(B). As discussed
below, the Court finds no error ingtbankruptcy court’s analysis aAdFFIRM S the
judgment below.

! The Court notes that Duarte failed his aesng brief on August 14, 2018ye weeks after the
July 10, 2013 deadline. The Coigtot required “to consider any memorandum or other docur
not filed within the deadline set lmyder or local rule.” L.R. 7-12.

debt arose because of his default on his mgedaan with American First. American
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.  JURISDICTION

This Court has jurisdiction to hear apjgefor judgments, orders, and decrges

entered in intra-district bankruptcy cases referred to them under 28 U.S.C. § 15

28 U.S.C. 8§ 158. The judgment in this aceey proceeding is final, and was entered

in a bankruptcy proceeding within thiSistrict. Accordingly, the judgment is

appealable to this Court under 28 U.S.C. § 158.
1. BACKGROUND

In November 2007, Duarte pled for a residential nrtgage loan with First
American in the sum of $558,750. (Appella Br. 7.) This mortgage was for the

purchase of a new home in Corona, Califarrfor the purchase price of $620,863.

(Id. 7-8.)

Duarte made his mortgagayments for almost 30 months after the closing of

the property. (Mem. Decision After Triah Compl. for Nondischargeability of Delpt
[“Decision”] 9.) Although some of Duartetaortgage payments welate, it was paid
current through April 2010. Id. at 9—-10.) NeverthelesBuarte became unable fo

make the mortgage paymendsd received a modestalo modification prior to

defaulting shortly thereafter. Id. at 10.) Duarte filed his bankruptcy petition on
March 24, 2010. I1¢.) His property was foreclosed aadentually sold for $400,000Q.

(Id.) After applying the mortgage-insuranceypeent of $150,000, the net loss to Fi
American on the Duarte’s migage was $73,841.131d()

St

First American filed an adversary procegpagainst Duarte seeking to have his

mortgage debt deemed nondischar¢eabnder 11 U.S.C. 88 523(a)(2)(A) ai

523(a)(2)(B). After concluding a trial onehmerits, the bankruptcy court found th

First American had not shown by a prepondeeaof the evidence that Duarte’s del

should be exempt from discharge under ¢h&tatutes. This appeal followed.
V. |ISSUESON APPEAL

First American argues that the bankryptmurt erred by failing to hold tha

Duarte’s debt is nondischargeable untieiJ.S.C. 88 523(a)(2)(fand 523(a)(2)(B).
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V. LEGAL STANDARD

The question of whether a claim iscepted from discharge under § 523(a)
presents mixed issues of law and fadtich this Court reviews de novoln re
Diamond, 285 F.3d 822, 826 (9th Cir. 2001). Thenkruptcy court's conclusions (¢
law are reviewed de novo and its findingsfadt are reviewed for clear errotn re
Hamada, 291 F.3d 645, 649 (9th Cir. 2002). Aurt’'s factual determination is clear
erroneous if it is illogical or implausible, drit lacks “support in inferences that ma
be drawn from facts in the recordUnited Sates v. Hinkson, 585 F.3d 1247, 126
(9th Cir. 2009) (en banc) (quotirnderson v. City of Bessemer City, 470 U.S. 564,
577 (1985)).

VI. DISCUSSION
Section 523(a)(2)(A) provides that ardividual debtor will not be discharge

“from any debt . . . for money, property,rgees . . . to the extent obtained by . |. .

false pretenses, a false representatiorgotwal fraud.” To demonstrate that a d¢
should be exempt from discharge under 8(&8%2)(A), a creditor must prove fiv
elements: (1) misrepresentation, fraudulent omission, or deceptive conduct

debtor; (2) knowledge of the falsity oeckptiveness of the debtor’'s statement
conduct; (3) an intent to deceive; (4) justiiareliance by the creditor on the debto

statement or conduct; and (5) damagethe creditor proximately caused by her

reliance on the debtor's statement or condubit. re Weinberg, 410 B.R. 19, 35
(B.A.P. 9th Cir. 2009). The creditor must establish all five elements |
preponderance of the evidendggrogan v. Garner, 498 U.S. 279, 291 (1991).
Section 523(a)(2)(B) is versimilar to § 523(a)(2)(A) except that it pertains t¢
statement in writing concerning a debtadiitsancial condition. The main difference

between the two sectionstisat under § 523(a)(2)(B), reasthareliance is required.

In re Candland, 90 F.3d 1466, 1469 (9th Cir. 1996Reasonable reliance is a high
bar than justifiable reliance; a creditor ut inquiry by a written statement has so
duty to investigate the acacy of the statementln re Gertsch, 237 B.R. 160, 17(

(2)
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(B.A.P. 9th Cir. 1999). This duty to instigate does not require “detectives,” [
rather it should resemble the customlamginess practices of the industiyl.

The Court agrees with theankruptcy court’s findings and analysis that F
American failed to prove either one it fraud theories under 88 523(a)(2)(A) a
523(a)(2)(B). Notably, the bankruptcy cototund that Duarte could not read Engli
(Decision 3); his loan agent at First American assisted him in filing out the
application and did not inquire nor requibeiarte to prove cerita financial metrics
that First American noveomplains was deficienid, at 8-9); Duarte did not mak
any oral or written materiahisrepresentations about his financial condition (e.g., F
American only asked for gross income atid not ask for net income or busine
expenses)id. at 4-9); Duarte did not lie abotlte source of the large sum of mon
residing in his bank accounbr required him to maintain that balana &t 13); First

American never asked for Duarte’s tax returnd. (at 7-8); and Duarte’s

representations on the loan applicatioflected the corresponding financial figurs
filed in his tax returnsid. at 14). These findings support the conclusion that Du
did not make any material misrepresentationthe course of obtaining his mortgas
loan.

In addition to the lack of misrepresation, the bankruptcy court also four
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that Duarte did not intend to deceive Fisherican when he applied for the mortgage

as evidenced by his 30-month servicing of the loahd. & 16.) Finally, the
bankruptcy court found that based on Firstekiman’s mortgage-lending practices
the time, “no reliance by [First American] ¢ime information in the written statemen
could have been reasonableld. @t 15).
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VII. DISPOSITION

Accordingly, because Appellants did not show by a preponderance ¢

evidence that Duarte’s debt should d&empt from discharge under 88 523(a)(2)(

and 523(a)(2)(B), the judgmeaot the bankruptcy court BFFIRMED.

IT ISSO ORDERED.
August 14, 2013

p * &
OTISD. WRIGHT, II
UNITED STATESBISTRICT JUDGE
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