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v. City of Palm Springs Doc.

@)
United States District Court
Central Bisgtrict of California
INTERVENTION911, Case No. 5:13-cv-01117-ODY%PX
Plaintiff, ORDER DISMISSING FOR LACK
OF STANDING AND FOR FAILURE
V. TO PROSECUTE [540]
CITY OF PALM SPRINGS,
Defendant.

On November 15, 2018, the Court heamgluanent in the instant matter as to t
limited question of whether Plaintiff Imeention911 (“Plaintiff”’) possesses standil
to maintain the instant suit. On March 2020, Defendant thei@ of Palm Springs
(the “City”) filed an unopposed Motion t@ismiss for lack of prosecution (ECF N
540). As such, the Court will resolve thendant standing issue and the motion
dismiss for lack of prosecution togethess opposed to separate orders. For
reasons to follow, the CoudISMISSES the case finding that Plaintiff does n
possess standing to maintain this suit anddok of prosecution pursuant to Fede
Rules of Civil Procedure (“Rule”) 41(B).

1 After carefully considering thegapers filed in connection withe Motion, the Court deemed the
matter appropriate for decision without oral argamd~ed. R. Civ. P. 78; C.D. Cal. L.R. 7-15.
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I. BACKGROUND

The Court discussed thdeeant background and proceduhistory in its Order
Denying Defendant’s Motion to DismissSdeOrder Den. Mot. tdismiss (“Order”),
ECF No. 452.) The Court incorporatesatttbackground by reference herein a
provides the following additional summary oécent events. Plaintiff's lawsu
alleges the City discriminadeagainst it by arbitrarily and capriciously applying {
City’s zoning and building codes tod#itiff's sober living facilities. $eeOrder 2.)

On July 7, 2014, the Court granted in pantl denied in paefendant City of
Palm Springs (the “City”) Motion for Samary Judgment. (Summ. J. Order, E(
No. 92.) The Court granted summary judgmenfavor of the City on Plaintiff’s
reasonable accommodation claims and on its intentional discrimination g

nd

CF

laim

premised on the City's faite to issue conditional use permits (“CUPs”) for the

facilities. (Summ J. Order 48.) The Cobdenied summary judgment on Plaintiff
intentional discrimination claims premisexh the fact that the City required it 1
submit CUP applications for the facilities in the first place. (Summ J. Order 48.)

Thereafter, on November 21, 2017, the City moved to dismiss the case.
to Dismiss |, ECF No. 434.) Accordinglthe Court vacated all dates and deadli
except those related to the City’s MotioMin. Order, ECF No. 437.) Plaintiff ir
turn filed its opposition. (Opp’n to Moto Dismiss |, ECF No. 438.) In deciding tk
Motion to Dismiss, the Court found that Plaintiff satisfied all requirements nece
to establish Article Il standing; that Phiff suffered an injury in fact througk
economic damage because it ntaiimed an economic interest in the subject propeg
despite the City’'s argument that Plaintifisale of the property removed standir
(Order 11-12.) The Court concluded thaiRtff's sale of the property and busine
did not eliminate standing based on Piffis representation that the sale w
contingent. (Order 12.)

On May 7, 2018, the City moved for rempderation, arguing that new eviden
emerged proving that Plaintiff’'s sale of the subject property was not contingent.

S
0]

(Mo
nes

e
ssar

—

rty,
1g.
SS
AS

ce
(Mo




© 00 N o o b~ w N P

N NN N N NN NN R P P B R R R R R
0o N o O N» W N P O © 0 N oo 0o » W N B O

for Recons. (“Recons.”), ECF No. 458.) T@é&y asserted that it learned through
Plaintiff's amended Rule 26 disclosurébat Plaintiff was in the process of
terminating and unwinding theale agreements, due to &dch of those agreements
by third-party Urwell. (Recons. 10.) ThetyCargued that the process of terminatihg
and unwinding the sale woulae unnecessary if the agresms were contingent g

-

conditional, as Plaintiff previously asssit (Recons. 13-16.) The City also pointed

to a website for Ken Seeley Communities, LLC, an entirely different entity, which

advertises the facilities ats own. (Recons. 11.) Th@ourt found that questions
remained regarding ownership and ofiera of the subject property such that
reconsideration was warranted. (Ordea@ing Recons. 4, ECF No. 469.) Moreovgr,
the Court expressed concern with theaedly of statements made by Plaintiffis
principals during the litigation. (Order &rting Recons. 4.) Aordingly, the Court
granted reconsideration of isder denying the City’s ntion to dismiss, and ordered
Parties to submit supplemental bnefi (Order Granting Recons. 5.)

Both Parties filed supplemental briedad the Court heard argument and tgok
the matter under submission on November 15820(City’s Suppl. Br. in Supp. of
Mot. to Dismiss | (“City’s Suppl Br.”)ECF No. 475; Pl.’s Suppl. Br. in Opp’'n of
Mot. to Dismiss | (“Pl.’s Supp. Br.”)ECF No. 483; Min.,.ECF No. 497.) On
December 17, 2018, Plaintiff filed a No#i of Status for State Court Litigatign
concerning Cardenas Three’s Motion to ExpubgePendensand requesting that the
December 27, 2018 trial date be coogd pending the outcome of the motion|to
expunge. (Notice of Status, ECF No. 50I'he City agreed,ral Parties asked the
Court to withhold its final decision on Ptaiff's standing. (Pl.’s Resp., ECF No.
503.) Accordingly, the Court continued thedeenber 27 trial, withheld a final ruling,
and ordered the Parties to file a JoBtatus Report informing the Court of the
outcome of the Motion to Expunge within @dys of decision. (Min. Order, ECF No.
507.)
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On January 22, 2019, Parties informed @ourt that the California State Col
granted the Motion to Expunge Plaintiff's notices lo§ Pendens (Joint Status
Report, ECF No. 509.) Thean May 9, 2019, the California Court of Appeals den

Plaintiff's petition for writ of mandate,ral consequently, madée expungement of

the Lis Pendendinal and binding. (Def.’s StatuReport 3, ECF No. 511.) On Ma
14, 2019, Cardenas Three recorded signed order expunging the noticesLod
Pendenswith the County of Riverside. (De$.’'Status Report 3.) Thereafter, on M
17, 2019, in a separate piéehaction, Plaintiff filed a Third Amended Complail
seeking to confirm recession and termioatof the Business Purchase Agreeme
and rescind and unwind all ofghreal estate transactiottsensure that the Trustée
could regain ownership of ¢hfacilities. (Def.’s StatuReport, Ex. D, ECF No. 511
1)

Most recently, Cardenas Three senRdintiff with a Ninety-Day Notice tg
voluntarily vacate both facilities at isse® June 23, 2019. (Def.’s Status Rep(
Exs. A-B (“Ninety-Day Notices”), ECF N&16.) Thereafter, on March 27, 2020,
City moved to dismiss this case for failugeprosecute pursuant to Federal Ruleg
Civil Procedure (“Rule”) 41(b), which Plaifitifailed to oppose. (Mt. to Dismiss II,
ECF No. 540.) Accordingly, the Court detenes that it is now appropriate to rule (
the issue of standing and whether Riffihas failed to posecute its case.

II. LEGAL STANDARD

A. Rule12(b)(1)

Federal Rule of Civil Procedure 12(b){ovides for dismissal of a complait

for lack of subject-matter jurisdiction. €RArticle Il case or ontroversy requirement

limits a federal court’s subject-matter juristibn, which includes the requirement th
plaintiffs have standing to bring their claim€handler v. State Farm Mut. Auto. In

2 0n June 5, 2014, Plaintiff transferred ownershitheftwo facilities to two trusts. Title was
transferred to the Trusts, which Seeley and Maghéin were the sole beneficiaries and Trustees
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Co, 598 F.3d 1115, 1121-22 (9th Cir. 2010). RL2¢b)(1) jurisditional attacks car
be either facial or factuaMWhite v. Leg227 F.3d 1214, 1242 (9th Cir. 2000).

When a motion to dismiss attacks subjectter jurisdiction on the face of the

complaint, the court assumes the factual allegations in the complaint are trye al

draws all reasonable inferencesthe plaintiff's favor. Doe v. Holy See557 F.3d
1066, 1073 (9th Cir. 2009). Moreayé¢he standards set forth Bell Atlantic Corp. v.
Twombly 550 U.S. 544 (2007), amsshcroft v. Igbgl556 U.S. 662 (2009), apply wit
equal force to Article Il standing when i& being challenged on the face of t
complaint. See Perez v. Nidek CG11 F.3d 1109, 1113 (9th Cir. 2013krenkian v.
Republic of Iraq 694 F.3d 1122, 1131 (9tGir. 2012). Thus, in terms of Article I
standing, the complaint must allege “suffict factual matter, accepted as true,
‘state a claim to relief thas plausible on its face.”lgbal, 556 U.S. at 678 (quoting
Twombly 550 U.S. at 570).

On the other hand, with a factual Rdl&(b)(1) attack, aourt may look beyong
the complaint.See White227 F.3d at 1242-43 (affirming judicial notice of matterg
public record in Rule 1B((1) factual attack)see also Augustine v. United Staféd4
F.2d 1074, 1077 (9th Cir. 1983) (holding tlaatlistrict court is free to hear eviden
regarding jurisdiction). In a factual attack court need not presume the truthfuln
of the allegations in the complaintWhitg 227 F.3d at 1242. But courts shol
refrain from resolving factual issues whétke jurisdictional issue and substanti
iIssues are so intertwined that the dues of jurisdiction is dependent on th
resolution of the factual ises going to the merits.”Augusting 704 F.2d at 1077
(holding that resolution of factual issues goioghe merits requires a court to empl
the standard applicable tav@tion for summary judgment).
B. Rule12(b)(6)

Under Rule 12(b)(6), a court may dismia complaint for lack of a cognizab
legal theory or insufficient facts pleadéal support an otherwise cognizable leg

theory. Balistreri v. Pacifica Police Dep’'t901 F.2d 696, 699 (9th Cir. 1990). T
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survive a dismissal motion, a complairteal only satisfy the minimal notice pleading

requirements of Rule 8(a)(2)—a shamd plain statement of the clainPorter v.
Jones 319 F.3d 483, 494 (9th Cir. 2003). Tlaetual “allegations must be enough
raise a right to relief above the speculatievel” and a clainfor relief must be
“plausible on its face." Twombly,550 U.S. at 555, 570.

Determining whether a complaint saiesf the plausibility standard is

“context-specific task that requires theviesving court to draw on its judicial

experience and common senségbal, 556 U.S. at 679. A cours generally limited
to the pleadings and must construk ‘dactual allegations set forth in th
complaint .. . . as true and . . . in fight most favorable” to the plaintiffLee v. City
of Los Angeles250 F.3d 668, 688 (9th Cir. 2001). But a court need not blindly agq
conclusory allegations, unwantgd deductions of facdnd unreasonable inference
Sprewell v. Golden State Warrior366 F.3d 979, 988 (9th Cir. 2001Moreover, a
court may take judicial notice of matteo$ public record without converting th
motion into one for summary judgmenk.g., Skilstaf, Inc. v. CVS Caremark Cary
669 F.3d 1005, 1016 n.9 (9th Cir. 2012).
1. DISCUSSION

After, the Court grantedn part and denied in pathe City’s motion for
summary judgment, the Court found the faling intentional discrimination claim
remained: (1) the Fair Housing ActHMA”), (2) the ADA (“American with
Disabilities Act”), and (3 the California Fair Employment and Housing A
(“CFEHA”). (Summ. J. Order.) The Courtsal held that the remaining basis for e
claim was the City’s requirement that Rl@if submit CUP applications and the Fi
Department’s reclassificatiaof the facilities under the State Building and Fire Coqg
(Summ. J. Order 43.)

The Court initially denied the City’s motion to dismiss on the basis
“[Plaintiff] maintain[ed] aneconomic interest in the [fidities that are subject t
City’s zoning classifications . . . becaugPlaintiff's deal with Urwell [was]
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contingent upon [Plaintiff]'s success in itaith against City.” (Order 12.) Howeverr,
newly discovered facts laterstablished that Plaintiff's deal with Urwell was not
contingent, so the Court granted reconsatlen of the City’s motion to dismiss fqr
lack of standing. (Order Granting Recods. As such, the City renews it argument
that Plaintiff lacks standing because it owns neither the facilities nor the busines
being operated at the facilige (City’s Suppl. Br. 22.)

Accordingly, the City presents thregguments against standing: 1) Plaintiff
misled the Court by arguing in its opposition to the City’s motion to dismiss that the
sale to Urwell was contingen®) the current propertgwner, Cardenas Three, took
title without constructive knowledge dhe ongoing dispute and is a bona fide
purchaser, which precludes rescission asn@edy to any party; and 3) Plaintiff no
longer has a direct and conteeconomic stake in the outne of this case because
Plaintiff is now a trespasser, no longer sske of the facilities, and thus, it may not
secure CUPs. (Reply to Opp’'n (“Ref) 10-12, ECF No. 442; Recons. 7-8, 12-16;
City’s Suppl Br. 24, 30, 32—-33; Ninety-Day tites.) The Court finds the City’s third
argument dispositive and limits its discussion as such.
A. Standing

For reasons to follow, the Court concladeat Plaintiff no longer has a diregt
and concrete econamstake in the outcome of thease, even if Plaintiff regained
ownership of its business, because Plaintiff is now a trespasser and no longer a les
of the facilities.

“Under Article Il of the Constitution, federal aurts may adjudicate only
actual, ongoing cases or controversiekéwis v. Continental Bank Corp494 U.S.
472, 477 (1990). In federal gd, standing to sue is govexh by federal law, even in
diversity cases based on state law clailG@seenberger v. S. F. Police DepNo. C-
01-2163 PJH, 2001 WL 969048, at *1 (N.D. Cal. Aug. 13, 2001). A plaintiff
invoking federal jurisdiction bears the blen of establishing the “irreducible
constitutional minimum” of standing by wmnstrating (1) an “injury in fact,
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(2) “fairly traceable to the challenged contlo€the defendant,” and (3) “likely to be

redressed by a favorable judicial decisiorSpokeo, Inc. v. Robirk36 S. Ct. 1540

1547 (2016) (citing_ujan v. Defenders of Wildlifes04 U.S. 555, 560-61 (1992)).

Moreover, a party must, at all times duriag action, “continue to have a ‘persor
stake in the outcome’ of the lawsuit.'Spencer v. Kemnab23 U.S. 1, 7 (1998
(quotingLewis 494 U.S. at 477)WVilliams v. Boeing Co517 F.3d 1120, 1127 (9t
Cir. 2008) (“In addition to having standing at the outset, a plaintiff's stake ir
litigation must continue throughout tpeoceedings, including on appeal.”).

The City argues that “even if [Plaifi] regained the business from Urwel
[Plaintiff] has no right to conduct its business at the Properties,” and according
longer has a direct and con@eeconomic interest. (City'Suppl. Br. 26.) Plaintiff
counters by asserting it continues to hawkract and concreteconomic stake in thg
outcome of this case because it remainpassession of the facilities, continues
operate sober living homes there, and sdekiecover title to the facilities. (Pl.
Suppl. Br. 16.)

“To demonstrate standing, the plaintiff madiege an injury in fact to show h

has such a personal stake in the outcahehe controversy as to warrant hi

invocation of federatourt jurisdiction.” Ctr. For Biological Diversity v.
Kempthorne 588 F.3d 701, 707 (9th Cir. 2009) (internal quotation marks

al
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emphasis omitted). However, “no right canitigated by means of a trespass for the

‘trespasser can acquire no rigltty his tortious acts.”Ky. Elec. Power Co. v. Norto
Coal Mining Co, 93 F.2d 923, 927 (6th Cir. 1938) (quotiBgarl v. Sch. Dist133
U.S. 553, 562 (1890)).

Here, Plaintiff fails to show that itoatinues to have a p®onal stake in the

outcome of the controversy. Foremosh June 23, 2019, Gi@nas Three serve

Plaintiff Ninety-Day Notices to voluatily vacate both facilities at issue.
(Ninety-Day Notices.) Ninetglays have elapsed sincer@@nas Three served noticg;

accordingly, Plaintiff is now a trespasserd unlawfully possesses the two facilities
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issue. Fragomeno v. Ins. Co. of the W207 Cal. App. 3d 822, 828-29 (198
disapproved of on other groundsliscussing that a tenant for a fixed term w
remains in possession after the expirationhef original term without the consent
the landlord is a trespasser). Inpesse, Plaintiff inappositely cites ®anta Fe
Springs Realty Corp. v. City of Westminstehere the court held that a busine
owner-operator had an econonmiterest sufficient to confer standing to challeng
city’s actions, despite not owning theoperty at issue. 906 F. Supp. 1341, 13
(C.D. Cal. 1995). However, i8anta Fe Spring:o facts indicate that the plainti
was a trespasser and unlawfullperating on the premisesee id. Thus,Santa Fe
Springsis inapposite with respect to the factshis case. Moreover, the Court fin
Costanzocompelling, which perssavely held that plaintiffs who had previous
enjoyed use of land, whether as licenseesespassers, lacked standing to challe

plans that would impair their use of the lan€onservation Council of N. C. V.

Costanzo505 F.2d 498, 501-502 (4@ir. 1974). As Plaintiff is a trespasser and
no longer lawfully operate its business oer facilities, accordingly, Plaintiff has n
standing to challenge the requirent to apply for CUPs as discriminatory. Therefg
Plaintiff no longer has a direct and concretenomic interest atadte in this case.
Therefore, Plaintiff lacks standirtg challenge the City’s requirement that
apply for CUPs or the Fire Departmenegiassification of the facilities, and thus cg
Is DISM I SSED for want of jurisdiction.
B. FailureTo Prosecute
Furthermore, the City also moves temdiss this case for failure to prosect
pursuant to Federal Rules ofiProcedure (“Rule”) 41(b). SeeMot. to Dismiss Il.)

The City noticed the hearing on the motiordismiss for failure to prosecute for Apri

27, 2020. $eeMot. to Dismiss Il.) Pursuant to Local Rule 7-9, Plaintiff's opposit
was due no later than April 6, 2028eeC.D. Cal. L.R. 7-9 (requiring oppositions {
be filed no later than tweniyne days before the motiomdring). To date, Plaintif|
has not opposed the motion.
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“The district court has the inherent povsera spontdo dismiss a case for lag

of prosecution.” Henderson v. Duncan779 F.2d 1421, 1423 (9th Cir. 19886).

Moreover, Central District of California LocRlule 7-12 provides thédft]he failure to
file [a responsive document], or the failut@ file it within the deadline, may b
deemed consent to the granting or deafahe motion.” CD. Cal. L.R. 7-12Ghazali
v. Moran 46 F.3d 52, 53 (9th Cir. 1995)fijaming dismissal on the basis ¢
unopposed motion pursuantlocal rule).

The City moves to dismisslatlaims by Plaintiff. §eeMot. to Dismiss Il)

Prior to dismissing a plaintiff's action puimt to a local rule, courts must weigh:

“(1) the public’s interest in expeditious resolution of litigation; (2) the court’'s nee
manage its docket; (3) the risk of pregrlito the defendants; (4) the public poli
favoring disposition of cases o[n] their nier and (5) the availability of less drast
sanctions.” Ghazali 46 F.3d at 53 (quotingenderson779 F.2d at 1423). “Explici
findings with respect to these factors are not requiredrhail v. Cty. of Orange
SACV 10-00901 VBF (AJW), 2012 WL 12964898t *1 (C.D. Cal. Nov. 7, 2012
(citing Henderson 779 F.2d at 1424ccord Malone v. U.S. Postal Sen833 F.2d
128, 129 (9th Cir. 1987}ert. denied488 U.S. 819 (1988)). I@hazali the Ninth
Circuit found these factors satisfied where fhaintiff received notice of the motior
had “ample opportunity to respond,” yet failed to do See Ghazali46 F.3d at 54.
Here, Plaintiff received notice of éhmotion and had ample opportunity

respond, yet Plaintiff did not file an oppositi timely or otherwise. Plaintiff is

represented by counsel in this matter andaiterney is a regtered CM/ECF use
who receives notice of electronic filings this action. Fuher, parties met ang
conferred regarding the Cityiatention to file this motion to dismiss. Furthermo
Plaintiff participated in this action as recently as early March, when it sough
another continuance of the trial and relatledes. Thus, Plaintiff had notice of tf
motion. Hence, there is no excuse for Plaintiff's failure to oppose now. Fir
Plaintiff was ordered to file pre-trimocuments by March 12020 but has failed tq
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file. As such, the Court construes Plaintiff’s failure to respond to the City’s motion as
consent to the Court granting it and Plaintiff’s failure to file its pre-trial documents
further support the Court’s determination that Plaintiff has failed to prosecute its case.

Accordingly, pursuant to Local Rule 7-12 and Ghazali, the Court GRANTS the
City’s motion to dismiss. (ECF No. 540.)

IV. CONCLUSION

For the reasons discussed above, the Court DISMISSES this case with

prejudice, for lack of standing and failure to prosecute. All other dates and deadlines

in this action are VACATED and taken off calendar. The Court will issue judgment.
IT IS SO ORDERED.

April 15, 2020

Y 20
OTIS D. WRIGHT, II
UNITED STATES DISTRICT JUDGE
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