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8 UNITED STATES DISTRICT COURT

9 CENTRAL DISTRICT OF CALIFORNIA
10
11 | M.S., a minor, by and through her Case No. 13-CV-01484-CAS (SPx)

Guardian Ad Litem, PEGGY SARTIN.

ii Plaintiff, )IXIFI)EPME())AIEAI\:l\Ilq%UMM AND ORDER ON
14 vs. SE'(\ZAIIQIIICS)&RATIVE LAW JUDGE’S
15
16 Ili'?‘g'IERIIE(%'IS,INORE UNIFIED SCHOOL
17 Defendants.
18
19 || I INTRODUCTION
20 This case arises under the Individuals with Disabilities Education Act (the
21 | “IDEA”), 20 U.S.C. 88 140Q eseq On August 26, 2013, plaintiff M.S., a minor, by
22 | and through her Guardian Ad Litem, Peggyti@gicollectively, “Student”), filed suit
23 || against defendant Lake Elsinore Unified ScHomltrict (“District”), seeking reversal of
24 | the Administrative Law Judge’s (“ALJy'May 22, 2013 decision, which found for
25 || District on all of Student’s claims.
26 Presently before the Court is Studemtthninistrative appeal. A hearing was held
27 || onJanuary 21, 2015. The parties present the following primary issues for
28 | determination: (1) Whether Districtquerly assessed and identified Student’s
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suspected disabilities in behavior, anxietyd @ensory integration; (2) Whether District

provided services sufficient to allow Studémtmake academic progress; (3) Wheth
District violated the IDEA by holding an individualized education plan meeting in t
absence of Student’s parents; (4) Whetieident is entitled to reimbursement for
services provided by Dr. Robin Morris; and (5) Whether Student is entitled to
compensatory educationHaving carefully considerettie parties’ arguments, the
Court finds and concludes as follows.

.  STATUTORY FRAMEWORK

The IDEA grants federal funds to stated local agencies to provide a special

education to children with disabilities. ROS.C. § 1412(a);_Ojai Unified Sch. Dist. V.

Jackson4 F.3d 1467, 1469 (9th Cir. 1993). To this end, schools are charged with
responsibility of identifying and assess@gchildren who are suspected to have
disabilities and are in need of specidlieation and related services. 20 U.S.C. §
1400(a)(3); 34 C.F.R. § 300.125al. Educ. Code § 56302.
The purpose of the IDEA is, among other things, to provide all children with
disabilities
a free appropriate public education [(“FER] that emphasizes special educati
and related services designed to ntleeir unique needs and prepare them for
e_mpIQP/r_nent and independent I|V|n_?' [] to ensure that the rights of children w
disabilities and parents of such chi dren are protected; [] and to assist State

localities, educational services agencaes] Federal agencies to provide for th
education of all children with disabilities.

r
he

the

20 U.S.C. 8 1400(d)(2)(A)-(C). This purpose is implemented through the developmen

of an individualized education plan (“IEP”An IEP is crafted by a team that includes

student’s parents, teachers, and the ledakational agency. 20 U.S.C. § 1414(d). T

! Student also raised other issues ataministrative hearing, including wheth
District failed to develop individualized eclation plan (IEP) goals that were measura
appropriate, and unambiguous. However, Studdetféto address these in her open
brief and at the hearing. As sut¢he Court does not consider them. $décers for
Justice v. Civil Service Com’n @ity and Cnty. of San Francisc®/9 F.2d 721, 726 (9t
Cir. 1992) (refusing to address issuesnagged in appellant’s opening brief).
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IEP contains the student’s present lesfgberformance, annual goals, short and long
term objectives, specific services to be pded, the extent to which the student may
participate in regular educational progsgrand criteria for measuring the student’s
progress._ld.

The IDEA requires that educators atgtarantee certain procedural safeguard
children and their parents, including: nmi#tion of any changes in identification,
education and placement of the student; tafteoresence at the IEP meeting; and a
mechanism for parents to bring complaints about issues relating to the student’s
education and placement, which may resut mediation or a due process hearing
conducted by a local or state education&ray hearing officer. 20 U.S.C. § 1415(b)
().

A party may bring a civil action in state or federal court in the event that it is
dissatisfied with the decision of an aggmearing officer. 20 U.S.C. § 1415(i)(2).
“The burden of proof in the district coudst[s] with . . . the party challenging the
administrative decision.”_Hood v. Encinitas Union Sch. D&&6 F.3d 1099, 1104 (9t

Cir. 2007). The court, in consideringequest for review of a hearing officer’s

decision, must base its decision on theppnderance of the evidence, and grant sug
relief as the court determines is appropriate. Id.
lll. FACTUAL BACKGROUND

The decision below contains detailed and thorough factual findingsAFSee
351-378. The Court concludes that the factual findings in the decision below are
accurate, and adopts them as they arelwgetAdditionally, since the factual findings
encompass matters no longer pursued in this appeal, and to provide context for tf
Court’s decision, the Court summarizes the relevant facts.

Student is a thirteen-year old girl with autism. As a result of her disability, s
suffers from deficits in communication,rs®ry integration, cognitive development,
academic functioning, social interaction, atyj focus, attention, and behavior. Fror

January 2011 through about June 201@¢d&nt attended Cottonwood Elementary
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School within the District, where she walaced in an alternative education program
pursuant to a settlement agreement betweeatest and District covering claims arisif
before 2011. As part of the program, Studeas placed in a small class with other
special education students, a special education teacher, and a one-to-one suppol
provided by the Center for Autisnm@ Related Disorders (“CARD”).
Between June 8, 2010 and August 12, 2010, Dr. Robert Patterson conductg
psychoeducational independent educational evaluation (“IEE”) of Student at Distr
expense. He observed that Studentlaida significant autism-related behaviors,
including sitting on the toilet with her pards, dunking herself in toilet water, pulling
out her eyelashes, punching herself, and other impulse control issues. As Allison

Mativa, Student’s teacher, also noted, mangtoident’s behaviors were cyclical in th

they would disappear for a time and reoccterlaln the meantime, when one behavipr

disappeared, another took its place. Hatern continued beyond Dr. Patterson’s 2(
IEE and throughout Student’s time at Cottonwood.

In April 2011, also pursuant to the settlethagreement, District referred Stude
to Gallagher Pediatric Ther (“Gallagher”) for an occupi@mnal therapy evaluation.
Gallagher administered several tests,udaig the Bruininks-Oseretsky Test of Motof
Proficiency, Second Edition. Gallagher atsovided Student’s parents (“Parents”) al
teacher with a Sensory Profile questionnaire designed to measure Student’s sens
processing abilities. The version of the questionnaire completed by Parents indic
that Student exhibited a score of “definiiference” from the norm, while the versioi
completed by Student’s teacher found that Student exhibited a score of “typical
performance.”

Finally, in May 2011, District paid faan IEE in speech and language with Lyn
Detweiler-Newcomb. Detweiler-Newcomb adnsitered several formal tests, observ
Student, interviewed Parents, and reviewed records re@tmident’s disabilities. In
her report, Detweiler-Newconmioncluded that while Student’s hearing was within
111
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normal limits, she was deficient in soupmebduction development, receptive languag
skills, vocabulary, and verbal and written language skills.

A. The May 9, 2011 IEP and September 19, 2011 Addendum

On May 9, 2011, the parties held an annB® meeting. All statutorily required
persons attended, as well as a CARD superyan occupational therapist, and a spe
and language pathologist. At the meetibhgyas determined that Student met two go

from her 2010 IEP, partially met eleven, and failed to meet eight. The eight goals

Student did not meet were in academic ase@é as writing, math, and reading. Whije

the IEP team amended certain goals for 2@tlddopted others verbatim from the 201
IEP. Parents objected to the IEP ondgheunds that merely carrying over some goal
was improper and, in any event, the goalsay@emised on overstated present levels
performance.

As to Student’s behavior, Mativa indicatdtt in her opinion, Student “appears
to enjoy attending school and interacting vhtlr peers. She has transition[ed] very
well into the new classroom placement.” Although Student sometimes exhibited ¢
maladaptive behaviors, Mativa and other teasltlassified such behavior as merely
attention-seeking.

Parents, however, disagreed. Thegtended that Cottonwood’s alternative
program was too difficult for Student acadeally and that her classmates’ behavior
was impeding Student’s education. Speaily, Parents argued that Student imitateg
the yelling of obscenities as well as othaeyl@nt behavior exhibited by her peers.
According to Parents, Student had become more aggressive at home and with tui
sometimes attacking strangers in publicudgnt had also begun ripping off her toen:
and fingernails. ConsequentRarents requested that Student be placed at the Bes
School (“Beacon”), a small, non-public schtlwht specializes in educating autistic
children. District formally denied thegaest on July 14, 2011, stating that it believe
Cottonwood was appropriate for Student.
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On September 19, 2011, the IEP team aggiin to discuss Parents’ request for
placement at Beacon, as well as CARD behayoais that were not introduced at the)

original IEP meeting in May. Parentsrsented to inclusion of the CARD goals.

However, Parents reiteratedttStudent’s behavior had progressively worsened singce

beginning the Cottonwood alternative prograndanuary: Student had pulled out all
her eyelashes, had created a one-inch sgadd on her scalp from pulling out her own
hair, manipulated her fingers, and violergtyratched, pinchednd grabbed people’s
necks. On October 3, 2011, District agdenied Parents’ request for placement at
Beacon.

B. The May 8, 2012 IEP

On May 8, 2012, the IEP team met to discuss goals for the 2012-2013 schopl

year. Of the eleven reported goals from 2@ thdent had met six, partially met four,

and failed to meet one. Student’s teachers and CARD aides indicated that they believ

Student had progressed acadethyand behaviorally from the last IEP. They claime
that Student was working at a second greeel and required minimal prompting in
completing tasks. Parents disagreed, arguing that Student often communicated i
one or two words, and could not even write a sentence without major prompting.
Parents further noted that Student ekbib significant echolalia and perseveratiand
had developed other troubdj behavior such as swiping objects off tables, then
breaking the objects and screaming. Studdb®RD aide agreed that in May 2012,
Student was forming new, inappropriéhaviors, the frequency of which was
increasing.

The IEP team created nineteen goals for the 2012-2013 school year. Parer
again objected to all goals, save for those proposed by CARD, on the grounds th:

goals were premised on overstated preseelsdeof performance. Also, since Studen

2 Perseveration is the inajpriate repetition of behavior speech; echolalia is th
inappropriate and automatic repetitionamfother person’s words and sounds.
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would be entering middle school and thosld not remain at Cottonwood, the Distrig
made a formal offer of placement in the alternative program at Canyon Lake Midd
School (“*Canyon Lake”), another school within the District. Although the Canyon
Lake program was non-existent at the tim¢hef offer, District officials designed it to
function as merely an extension of the Cottonwood program.

C. The July 31, 2012 IEP Addendum

On June 12, 2012, Parents provided Destnith notice that they intended to
enroll Student in Beacon and expected District to cover the costs. On June 20, 2
District requested an IEP addendum tmggto discuss the unilateral placement; it
proposed three dates from which Parents could choose. On July 9, 2012, Parent
responded that none of the proffered date®wmeceptable, and they expressly withh
their consent to holding an IEP meeting without their presence. On July 12, 2012
District replied by noting that a meeting swanandatory and, absent a suggestion fro
Parents as to a day and time, it would be rettieir absence on July 20, 2012. Parg
did not respond, and District made no further effort to contact them. The meeting
ultimately took place on July 31, 2012. District did not communicate to Parents th
that the date was changed from July2W 2. Needless to say, Parents were not
present at the July 31 addendum meeting.

At the addendum meeting, the IEP ted@termined that Student’s aggressive
behaviors were increasing, and that thiedweoral approaches included in the May 8,
2012 IEP were ineffective. District rebmended a Functional Analysis Assessmen
someone other than CARD, after which th® iieam would meet to discuss additiona
behavioral supports. District sent Parents a copy of the IEP Addendum, to which
Parents did not respond.

D. Dr. Robin Morris’s IEE

Parents sought an independent assedsimn Dr. Robin Morris in May 2012.
Dr. Morris holds a master’s degree in aia psychology, a doctorate in psychology,

and a graduate academic certificatiompplied behavior analysis (G.A.C.T.A.B.A.).
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She works primarily with children with autism, and provides individual therapy andl
neurological and psychological assessments.

As part of her IEE, Dr. Morris interwed Student’s teachers and CARD aide|
reviewed Dr. Patterson’s evaluation andd&nt’s 2012 IEP, and observed Student aft
school and in her office. Dr. Morris cdaoded that Student was suffering from high

levels of stress and anxiety, and that Student’s behaviors were presenting larger

issues than they had before. For ins&rsStudent had begun choking herself by putt

large objects in her mouth, grinding her teeth furiously, and tensing her body to the

point of trembling. Dr. Morris also noted that Student was significantly more

aggressive. In particular, during Dr. M@&'d assessment, Student flipped an entire

table on Dr. Morris, knocking Dr. Morris to the floor. Student also tore her own shirt

afet

ng

off within minutes of beginning the assessmench that she was entirely naked on her

upper body. Academically, Dr. Morris found lack of progress in some areas and made

series of recommendations related thereto.
Furthermore, Dr. Morris seconded Parents’ arguments that the IEP was

inadequate. She challenged the presemideof performance on which the IEP goals

were based, and suggested ngwals dealing with social interaction, self-direction, and

integrated play. She also expresseddaéief that Student’s behaviors have multi-

faceted antecedents, and are not just atterseeking, as CARD and Student’s teachers

had determined.
E. Canyon Lakes and Beacon
After District offered Student a placement at Canyon Lake for middle school,

Parents and Dr. Morris toured the campus. As discussed above, at the time of th

D

District’s offer during the May 2012 IEP meeting, and at the time of the tour, Canyon

Lakes’s alternative program was in its degipase. No classroom had been set up,|and

no teacher had been hired. However, Diswificials involved in the creation of the

program stressed that it was to be merely an extension of the Cottonwood program, al




© 00 N O 0o~ W DN PP

N NN N NNNNDNRRRRERRRP R PR PR
©® N o O~ W NP O © 0 N O 0 M W N P O

Parents do not dispute that this is how the Canyon Lake program was ultimately
implemented.

Beacon, on the other hand, is an awandning school in La Palma, California
serving autistic children and young adultotigh age twenty-two. The school retain
psychologist, behavior analyst, and neuropsyagist on staff. All aides are trained
behavior interventionists, and all teachbave special education credentials.

V. ADMINISTRATIVE PROCEEDINGS

On August 14, 2012, Student initiated a gwecess hearing before the Office ¢
Administrative Hearings (“OAH”). She allegéaat District failed to provide her with
FAPE from January 25, 2011 through Deceni®r2012, in violation of the IDEA.
The specific issues before the ALJ were as follows:

1. Did the District fail to provide Student a FAPE by failing to identify all

A

areas of disability or suspected disability between January 25, 2011 and

December 13, 20127

2. Did the District fail to develop IEP goals for Student between January
2011 and December 13, 2012, whichrevaot vague, measurable, and
appropriate for Student?

3. Did the District fail to offer Student a FAPE during but not limited to th
2012-2013 school year, including the 2012 extended school year (ES
failing to offer Student an appropriate combination of direct instruction
services and classroom setting?

4. Did the District fail to offer approfate ESY services between January 2
2011 and December 20127

5. Is Student entitled to reimbursement for an IEE provided by Dr. Morrig
well as her subsequent observations?

6. Is Student entitled to compensatory education as a result of the Distri
failure to provide Student withparopriate services for the period of
January 25, 2011 through December 13, 20127

9
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A hearing was held on February 19-21, 27-28, and March 4-5, 2013. On May 2-
2013, the ALJ issued her decision in favoDuadtrict on all issues. Specifically, the
ALJ found that Dr. Patterson’s initial assessment in 2010 sufficed to identify all arpas ¢
suspected disability, that District provatlappropriate services as evidenced by
Student’s progression academically and behaviorally, and, as such, Student is not
entitled to a reimbursement for either Dr. Morris’s IEE or Beacon tuition.

V. STANDARD OF REVIEW

The standard of review applicaliteIDEA administrative proceedings is
established by the statute itself. The IDgAvides that in evaluating an administrative
decision, the Court: “(i) shall receive thexords of the administrative proceedings; (ii)
shall hear additional evidence at the reqoést party; and (iii) basing its decision on
the preponderance of the evidence, shalltggaah relief as the court determines is
appropriate.” 20 U.S.C. 8§ 1415(i)(2)(C); 8@, 4 F.3d at 1471-72 (9th Cir. 1993).

The Court reviewsle novo the appropriateness of a special education placement
under the IDEA._Seattle Sch. Dist. No. 1 v. B& F.3d 1493, 1499 (9th Cir. 1996);
Livingston Sch. Dist. Nos. 4 & 1 v. Keena? F.3d 912, 915 (9th Cir. 1996). Despite

thede novo standard of review, however, the Casrtequired to give due weight to the

hearing officer's administrative findingsd appropriate deference to the policy
decisions of school administrators. The Ni@lircuit has articulated the deference tg be
given to the administrative findings as follows:

The court reviewsle novo the appropriateness of a special education placement
under the IDEA. Nevertheless, whewieaving state administrative decisions,
courts must give due weight to judgmeatsducation policy. Therefore, the
IDEA does not empower courts to substitute their own notions of sound
educational policy for those of the schaalthorities which they review. Rathel,
the court in recognition of the expise of the administrative a%ency, must
consider the findings carefully and eavor to re%,oond to the hearing officer’s
resolution of each material issue. AfserIch consideration, the court is free to
accept or _regect the findings in part omhole. Despite their discretion to rejeq
the administrative findings after carefully considering them, however, courtg are
not permitted simply to ignore the administrative findings.

Cnty. of San Diego v. California Special Educ. Hearing Off¢3F.3d 1458, 1466 (9t

—+

-

Cir. 1996) (internal citationand quotations omitted); saésoBoard of Educ. of the
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Hendrick Hudson Cent. Sch. Dist., Westchester Cnty. v. Row8/U.S. 176, 206

(1982). A court may, in its discretion, ched® accord greater figence to a hearing

officer’s findings when those findings are thorough and careful. Capistrano Unifig
Sch. Dist. v. Wartenber®9 F.3d 884, 891 (9th Cir. 1995). A court may “treat a

hearing officer’s findings as thorough and catefhen the officer participates in the

qguestioning of withesses and writesegidion containing a complete factual

background as well as a discrete analyspgpsrting the ultimate conclusions.” R.B. V.

Nappa Valley Unified Sch. Dist496 F.3d 932, 942 (9th Cir. 2007); Park v. Anahein
Unified High Sch. Dist.464 F.3d 1025, 1031 (9th Cir. 2006). Nonetheless, “at bott

the court itself is free to determine independently how much weight to give the

administrative findings in light of thenemerated factors.” Cnty. of San Die®3 F.3d
at 1466.

In this case, the administrative hearingtdal eight days and the ALJ’s fifty-five
page decision contains a detailed factual analysis. Moreover, the ALJ’s pertinent
factual findings are not disputed. Therefathe Court will give the ALJ’s factual
findings deference and rewi the legal conclusiorde novo. 1d.

VI. DISCUSSION

A.  Whether District Properly Assessed Student in All Areas of Disability

In conducting an evaluation of a studernth a suspected disability, the IDEA
provides that the District shall:

(A) use a variety of assessment tools anatesgies to gather relevant functiona

devel?pmental, and acadenméormation, including iformation provided by theg
parent. . .

* * %

(B) not use any single measure or ass®ent as the sole criterion . . . for
determining an appropriate educational program for the child.

20 U.S.C. § 1414(b)(2)(A)-(B); sedsoCal. Educ. Code § 56320 (providing that “no
single measure or assessment is used aotaeriterion for determining an appropria
111
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educational program for the pupil.”); Jack B. v. Council Rock Sch.,2808 WL
4489793, at *8 (E.D. Pa. Oct. 3, 2008).

In a one-paragraph analysis, the ALJ dismissed Student’s contention that Djistric

failed to assess and/or identify all of Stntle disabilities, noting that Dr. Patterson’s
assessment properly focused on all areas of suspected disability, including behay

anxiety, and sensory integration. Distis contentions closely follow the ALJ’'s

analysis. District argues that in additito Dr. Patterson’s assessment in 2010, CAR

evaluated Student’s behaviors on an ongtiagjs, and a behavior intervention plan

was in place to address them. As to anxiBistrict claims it continually reassessed

or,

Student’s needs by providing access to senwalg, regular breaks, and a support aide,

among other things. Finally, District contends that it assessed Student in sensory
integration through Gallagher and the anpanying Sensory Profile questionnaire.
Student does not contend that Drtt®i@on’s initial assessment insufficiently
addressed and identified Student’'s areas of disahtlitye time of the assessment in
August 2010. Nevertheless, the question remains whether District was required t
reassess Student during the period at issue in light of new and worsening behavig
Typically, District must reassess Student at least once every three years, but no 1
than once per year absent an agreemeRbgnts and District to the contrary. 20
U.S.C. § 1414(a)(2)(B); J.W. ex relEW. v. Fresno Unified Sch. Dis611 F. Supp.
2d 1097, 1111 (E.D. Cal. 2009) aff'@26 F.3d 431 (9th Cir. 2010). A reevaluation

occurs “if the local educational agency determines that the educational or related

needs, including improved academic achieveina@d functional performance, of the
child warrant a reevaluation . . . ottlife child’s parents or teacher requests a
reevaluation.” 20 U.S.C. § 1414(a)(2)(A); Cal. Educ. Code § 56381(a).
1. Behavior
Dr. Patterson’s assessment, whichudeld behavior, was reported in August
2010. Thus, District was required to reassBtudent’s behavior no later than Augus

2013, but could have conducted a reassessasegarly as August 2011, if Parents sc
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requested. 20 U.S.C. § 1414(a)(2)(A)-(B); Cal. Educ. Code 8§ 56381(a). Parents

mad

such a request on numerous occasions, including at the September 2011 IEP addend

meeting. District argues that CARD'sgort services functioned as a continual ang

daily informal assessment, and thus, District assessed Student’s behavior within the

statutory time frame. CARD’s purportedsessment was based on Michelle Martingz’s

(“Martinez”) observations as Student’s in-clasde, as well as data she collected on
frequency of Student’'s maladaptive behavibio formal tests were administered.

The Court finds that District did not assess Student’s behavior within the

the

meaning of the IDEA. First, District itself acknowledges that its “last assessmentsg wer

completed in 2010.” Opp’n at 24. $eal, data collected through observation and

observation itself are essentially one and the same, and do not suffice to meet the

statutory requirement that District usa Variety of assessment tools and strategies.’
20 U.S.C. 1414(b)(2)(A) (emphasis added)H\ex rel. B.H. v. Clovis Unified Sch.
Dist., 2009 WL 1605356, at *18 (E.D. Cal. June 8, 2009) (suggesting that more th
mere observation is required for an assessment); Ja2k®3 WL 4489793, at *8

(finding an assessment that used at leasetdifferent formal instruments adequate).

Third, Martinez holds a master’s degree in human behavior, and although she is
currently seeking her board certificationbehavior analysis, the record contains no
indication that she is qualified todadtify behavioral antecedents. Sea. Educ. Code
8 56320(g) (requiring an assessment to be conducted by p&msmmiedgeable about

that disability). In fact, Mdinez characterized Student’sha&iors as merely attention

seeking, an assertion which District ifsstknowledged was incorrect in the 2012 IEP.

=4

|an

Finally, there is ample reason to believe that Student’s behaviors had become

progressively more aggressive and posedeatto her health and safety, warranting

a

new assessment. S2@ U.S.C. § 1414(a)(2)(A). Atthe 2011 IEP, Parents expressed

their concern that Student had become naggressive at home and with tutors, and

that she sometimes attacked strangers in public. She had also begun ripping off

toenails and fingernails, had a one-inch lsddt on her scalp from pulling out her own
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hair, manipulated her fingers, and violergtyratched, pinchednd grabbed people’s
necks. She also screamed and cuasedndom intervals. At the May 2012 IEP,
Parents further noted that Student exhibsgigghificant echolalia and perseveration, a
had developed other troublilghavior such as swiping objects off the table and
breaking them. Martinez egpd that Student was forming new, inappropriate
behaviors, the frequency of which was increasing. Counsel for District also conce
as much at oral argument. Student’s aggjke behavior is perhaps best demonstrat
by her violent interaction with Dr. Morris in May 2012. Furthermore, at the July 2(
IEP addendum meeting, District concluded that Student’s behaviors had worsene
were not being addressed sufficiently by edavior plan that had been in place up
until that time. In light of the foregoing, District failed to assess Student’s behavig
during the time period at issue.

District’s failure to assess Student’s belba constitutes a procedural violation
the IDEA. R.B., ex rel. F.B.\Napa Valley Unified Sch. Dist496 F.3d 932, 940 (9th
Cir. 2007) (“we have, more often than nog|d that an IDEA procedural violation
denied the child a FAPE.”). A procedurablation of the IDEA constitutes a denial o
a FAPE “only if the violation: (1) impeded the child’s right to a FAPE; (2) significaf
impeded the parent’s opportunity to partatg in the decisionmaking process; or (3)
caused a deprivation of educatibhanefits.” 'W.H. ex rel. B.H.2009 WL 1605356, at
*18; seeals020 U.S.C. 8§ 1415(f)(3)(E)(ii); Cal. Educ. Code 8§ 56505(f)(2); W.G. v.
of Trustees of Target Range Sch. Dist. No. 23, Missoula, V@&®. F.2d 1479, 1484
(9th Cir. 1992) Here, Student’'s maladaptive betlasgiresulted in her removal from t

classroom on many occasions, thereby causemgo miss instruction or services.

Martinez also testified that Student’s belwasiinterfered with Student’s ability to leaf

and access information. Therefore, the Deggifailure to assess Student in behavior

deprived her of educational benefits, and, accordingly, District denied Student a F

on that basis. Se@arrie I. ex rel. Greg I. v. Dep't of Educ., Haw8i69 F. Supp. 2d
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1225, 1247 (D. Haw. 2012) (“The lack of assessments alone is enough to constity
lost educational opportunity.”).
2. Anxiety

District argues that it recognized anxiety as one of Student’s issues and pro
her with supports such as a small classraeqilar breaks, and the support of an aig
However, providing a student with services intended to ameliorate the symptoms
disability is typically aresponse to an assessment, notactual assessment. S&eH.
ex rel. B.H, 2009 WL 1605356, at *18. To the extdimé¢ services provided were bas
on teacher observations and their judgment about the antecedents and proper tre
for Student’s anxiety, District improperly assessed Student using only a “single m
... for determining an appropriate ediimaal program for the child.” 20 U.S.C. §
1414(b)(2)(B). Accordingly, District failed to assess Student in anxiety, and for th
same reasons addressed in connectionbvattavior, denied Student a FAPE on that
basis.

3. Sensory Integration
In referring Student for an IEE with Gallagher in April 2011, District

sufficiently assessed Student in sensory integraising a variety of different tools. 2
U.S.C. § 1414(b)(2)(A). Gallagher adminigt@rseveral formal tests, including the
Bruininks-Oseretsky Test of Motor Profency, Second Edition. Gallagher also
provided Parents and her teacher with a Sensory Profile questionnaire that was d
to measure Student’s sensory processing abilities. Ja@O®@ WL 4489793, at *8
(finding the use of several formal tests to be sufficient). Student was also the sub
observation by Kristine Penwarden, Distriadscupational therapist, who made certd
recommendations for addressing Student’s sensory needs. Accordingly, District
assessed Student imsery integration.
111
111
111
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B.  Whether District Provided Services That Allowed Student to Make
Academic Progress
The IDEA requires that IEPs be “reasonably calculated to enable the child t
receive educational benefits[.]” Rowledb8 U.S. at 207. School districts must prov,
disabled students with specialized instruction such that students are afforded a b3
floor of opportunity and receive at least “some educational benefit” from such
instruction. _J.L. v. Mercer Island Sch. Dj$92 F.3d 938, 951 (9th Cir. 2010).

Districts are not required, however, to provide a potential-maximizing education.

Rowley, 458 U.S. at 197 n. 21. Moreover, “no single substantive standard can de
how much educational benefit is sufficieatsatisfy the Act. Instead, the Supreme
Court left that matter to the courts foase-by-case determination.” Hall by Hall v.
Vance Cnty. Bd. of Educ774 F.2d 629, 635 (4th Cir. 1985).

In this case, only Parents and Dr. Morris allege that Student regressed

academically. In contrast, every one of Stugesmdtlucators testified that she had in fé
progressed. For instance, in October 2@Btlident was performing at a kindergarten
level; by June 2012, she was performinthatlevel of a second grader. Student’s
communication abilities also increased between 2011 and 2012. Although Dr. Mg
assertions are given due weight, doctdtsn are not “in a better position to judge a
student’s progress than a teacher who has spent hours with the student every da]
whole school year.” M.P. ex rd?erusse v. Poway Unified Sch. Dig010 WL
2735759, at *8 (S.D. Cal. July 12, 2010). While it is true that Student failed to me

many of her academic goals in the 2011 IEB difuation was vastly different in the

2012 IEP, where Student failed to meet or partially meet only a single goal. Indee

Student improved academically between 2@12012 notwithstanding Parents’ belief
that Student’s goals were based on overdtigeels of performance, which, if true,
would render meeting godisrder rather than easier. c&ordingly, the Court agrees
with the ALJ that the weight of the ieence supports the conclusion that Student
111
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received “some educational benefit”mmdher instruction at Cottonwood. J.692 F.3d
at 951.

C.  Whether District Denied Student a FAPE by Holding an IEP Meeting

Without Parents

In a single sentence, the ALJ concludeat tRarents had an opportunity to attel
the July 2012 IEP meeting, and Student th@sefore not denied a FAPE. The Court
disagrees.

The IDEA contains certain procedusafeguards, “the importance of which
‘cannot be gainsaid.” ”_Amanda J. ex rénnette J. v. Clark Cnty. Sch. Dis67 F.3d
877, 891 (9th Cir. 2001) (quoting Rowl|e458 U.S. at 205). Chief among these

protections is the requirement that pasdme involved in the development of their

child’s educational plan, since “[n]ot only will parents fight for what is in their child
best interests, but because they obstve® children in a multitude of different
situations, they have a unique perspectivineir child’s special needs.” Amanda J. ¢
rel. Annette J.267 F.3d at 891. As the Supreme Court noted:

It seems to us no exaggeration to say that Congress placed every bit as muy

emphasis upon compliance with procedgiemg parents and guardians a lardge

measure of participation at every staféhe administrative process, as it did
upon the measurement of the resulting IEP against a substantive standard.
think that the congressional emphasis updinptrticipation of concerned partie
throughout the development of the IEP . . . demonstrates the legislative
conviction that adequate compliance witle procedures prescribed would in
most cases assure much if not alidfat Congress wished in the way of
substantive content in an IERowley, 458 U.S. at 205-06.
“Procedural violations that interfere withrpatal participation in the IEP formulation
process undermine the very essence of@igA. An IEP which addresses the uniqug
needs of the child cannot be developed if those people who are most familiar with
child’s needs are not involved or fully imnfoed.” Amanda J. ex rel. Annette 467
F.3d at 892.
Given this emphasis on parental invahent, the IDEA requires that the IEP
team include at least one parent. 20 U.S.C. § 1414(d)(1)(B); Cal. Educ. Code 8

56341.5(a). Although District may hold a meeting in Parents’ absence should the
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decline to attend, the statute contempl#tes District expend more effort to secure
Parents’ presence than the effort expended here. For instance, District is require
maintain records of its attempts to secBegent’s attendance, including (1) detailed

records of telephone calls made or attempiadithe results of those calls; (2) copies

i to

of

correspondence sent to the parents or guardians and any responses received; and (3

detailed records of visits made to the lgoon place of employment of the parent or

guardian and the results of those visits. Cal. Educ. Code 8§ 56341.5(h). In this case,

District made no effort beyond sending aradrto Parents suggesting a few dates fo
the IEP meeting. Even if Parents actedceasponably by failing to suggest dates of th
own, District is not thereby excused for ultimately holding the meeting in Parents’
absence. Indeed, the IEP team met on July 31, 20@R3uly 20, 2012—as District

had informed Parents through their initial@hmundermining the ALJ’s conclusion that

Parents had an opportunity to attend. iistmade no attempt whatsoever to notify
Parents that the date for the meeting had been switched, in clear violation of the
statutory requirement that “[p]arents or giians shall be notified of the individualize
education program meeting early enougknsure an opportunity to attend.” Cal.
Educ. Code § 56341.5(b). Therefore, Ddtprocedurally violated the IDEA by
holding the July 2012 IEP addendumeeting without Parents.

As noted above, a procedural violation of the IDEA constitutes a denial of a

FAPE “when the violation results in thass of educational opportunity or seriously

infringes the parents’ opportunity to participan the IEP formation process.” R.B., gx

rel. F.B, 496 F.3d at 938 (internal quotations omitted);aee20 U.S.C. §

1415(f)(3)(E)(ii); Cal. Educ. Code § 56505(f)(2); Target Ra®g® F.2d at 1484: W.H.

ex rel. B.H, 2009 WL 1605356, at *18. By not appnig Parents of the new date for
the meeting—a meeting which resulted in significant changes to the IEP—District
effectively precluded their attendance dimdringe[d] [] [P]arents’ opportunity to
participate in the IEP formatigmrocess.”_R.B., ex rel. F.B496 F.3d at 938; Target

[

eir

Range 960 F.2d at 1485 (holding that the school’s failure to include the child’'s pafents
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in the IEP denied the child a FAPE). Thisespecially true given District’'s own
contention that Parents were active participam every other IEP, and since District
knew Parents were intimately involved in thehild’s education. Accordingly, District
denied Student a FAPE by failing to include Parents in the July 31, 2012 IEP mee

D.  Whether Student is Entitled to Reimbursement for Services Provided

by Dr. Morris

The ALJ found that Dr. Patterson’s assessment in August 2010 was itself a
and Student is not entitled to an IEE forlg&. As such, the ALJ concluded that
Student is not entitled to reimbursement for Dr. Morris’s services. The ALJ did ng
reach the issue of whether CARD'’s informal daily assessments sufficed to meet t
statutory requirements for an assessmeiawever, as discussed above, Student wal
statutorily entitled to a reassessment as often as once per year upon Parents’
request—regardless of whether Dr. Patterson’s evaluation was an IEE. Despite
numerous requests, District did not fund such an assessment within the requisite
frame, nor were CARD’s informal observations adequate.

“A parent or guardian has the rightdbtain, at public expense, an independer

educational assessment of the pupil from giealispecialists . . . if the parent or

guardian disagrees with an assessmentmdddiy the public education agency.” Cal.
Educ. Code § 56329(b); 34 C.F.R. 8 300.502(b)(fLa parent requests an IEE, District

must either fund the IEE or initiate a dpmcess hearing to show that its own
assessment was appropriate. Cal. Edode@ 56329(c); 34 C.F.R. § 300.502(b)(2)(
“Failure to act on a request for an ipgadent evaluation is certainly not a mere
procedural inadequacy; indeed, such inaction jeopardizes the whole of Congress]
objectives in enacting the IDEA.” Harris v. D,661 F. Supp. 2d 63, 69 (D.D.C.
2008).

District argues that, because thereswwa assessment of Student after Dr.

Patterson’s 2010 assessment, there is nesmsmt within the statute of limitations

with which Parents can disagree, and tho$EE is required. This position is notably
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inconsistent with District’'s argument tiughout the rest of its brief—specifically, tha
District continually assessed Studentvigy of CARD and teacher observations.
Nonetheless, District contends that etfahdid assess Student, the assessments we
themselves IEEs, echoing the ALJ’s conclugiuoat Student is not entitled to an IEE f
an IEE.

The Court, having concluded that Distraitl not assess Student in her areas ¢
need, notes that Student has “no statutory right to public reimbursement of [Dr.
Morris’s] assessment.” _Los Angeles Unified Sch. Dist. v. [BA8 F. Supp. 2d 815,
821 (C.D. Cal. 2008). However, this Court “has theower to grant such relief as it
determines is appropriate.” ParentsStiident W. v. Puyallup Sch. Dist., Ng.3&. F.3d
1489, 1496 (9th Cir. 1994) (internal quotations omittetquitable considerations
are relevant in fashioning relief.”_Sch. Comm. of Towmwoflington, Mass. v.
Dep't of Educ. of Mass471 U.S. 359, 374 (1985). Further, “[a] parent has an
equitable right to reimbursement when haa district has failed to provide a free
appropriate public education.” D,1548 F. Supp. 2d at 822; Target Rar@f0 F.2d at
1486. Other courts faced with similar fact patterns have ordered reimbursement ¢
IEEs. See, e.gJefferson Cnty. Bd. of Educ. v. Lolita, 877 F. Supp. 2d 1091, 1126
(N.D. Ala. 2013) aff'd 581 F. App’x 760 (11th Cir. 2014) (ordering reimbursement
an IEE); Warren G. ex rel. Tom &. Cumberland Cnty. Sch. Dist.90 F.3d 80, 88 (3d
Cir. 1999) (same); I.K. ex rel. E.K. v. Sylvan Union Sch. D&81 F. Supp. 2d 1179,
1192 (E.D. Cal. 2010) (“Appropriate relief under the IDEA can include . . .

reimbursement for the cost of services that a school wrongfully failed to provide.”);

D.L., 548 F. Supp. 2d at 823 (ordering reimbursement for an IEE even though the
no statutory right to an IEE).
111

* Although the Court also found that District did assess Student through Gal
in sensory integration, thassessment was provided for in the settlement agreeme
was thus an IEE for which Student is not entitled to another.
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As discussed above, Student’s behav/lmecame progressively more aggressiy
and violent over time. Although Distriatknowledged in the 2012 IEP that Student
behavioral plan was inadequate, it did not agree to fund an assessment to addreg
issue until after Parents gave unilateral notittheir intent to enroll Student at Beacd
Nor did District initiate a due processdring, as required by Cal. Educ. Code §
56329(c), following its denial of Parents’ numerous requests for IEEsP&am
Valley Unified Sch. Dist. v. J.52006 WL 3734289, at *3 (N.D. Cal. Dec. 15, 2006)

(ordering reimbursement for an IEE becatieschool waited three months to file a

due process complaint to show its assessmagstadequate). Therefore, the Court fif
“that equitable concerns require [Distfito be responsible for the funding of
[Student’s] IEE.” D.L, 548 F. Supp. 2d at 823.

E.  Whether Student is Entitled to Reimbursement for Beacon

Since the ALJ did not make the predlie findings—namely, that Student was
denied a FAPE—the ALJ ultimately held ti&tudent is not entitled to a compensato
education. More specifically, the ALJ foutitht District sufficiently assessed Studer
in Student’s areas of need, that Studaatle academic progress at Cottonwood, and
that Parents’ absence from the July 201R #dendum meeting did not result in the
denial of a FAPE. As previously discussed, District's purported assessments of
Student’s behavior and anxiety were not adequate and resulted @ducational
opportunity. Further, District's conduaith respect to the July 2012 IEP addendum
meeting seriously “infringe[d] [] [P]arents’ opportunity to participate in the IEP
formation process.” R.B., ex rel. F,B96 F.3d at 938. Thus, Student was denied a
FAPE on these bases.

When a student is denied a FAPE, “[thes@o question that the district court

ha[s] the power to order compensateducation.”_Parents of Student,\81 F.3d at

1496. Indeed, it is “a rare case when conspéory education is not appropriate.” &d.
1497. Before awarding such relief, the court must “ensure that the student is

appropriately educated within the meamnof the IDEA” in the new school. tdtorest
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Grove Sch. Dist. v. T.A557 U.S. 230, 247 (2009) (“we conclude that IDEA authori

reimbursement for the cost of private spéeducation services when a school distrig

fails to provide a FAPE and the privagehool placement is appropriate”); Warren G.

rel. Tom G, 190 F.3d at 84 (“the test for the parents’ private placement is that it is
appropriate, and not that it is perfect.”):rid& S., ex rel. Michael S. v. Council Rock
Sch. Dist, 2007 WL 3120014, at *5 (E.D. Pa. Oct. 25, 2007). Nonetheless, the Cc

must “consider all relevant factors, inding the notice provided by the parents and {

school district’s opportunities for evaluating the child, in determining whether

reimbursement for some or all of the costhd# child’s private education is warranted.

T.A., 557 U.S. at 247.

Having denied Student a FAPE by not assessing Student in her areas of ne
well as by impeding Parents’ right to participate in the July 2012 IEP, District is bc
to provide Student with a compensatedgucation._Parents of Student,\&1 F.3d at
1496; sea@lso, e.g.J.T. ex rel. Renee v. Dep’t of Edu2012 WL 1995274, at *30 (D.

Haw. May 31, 2012) (awarding a compensatory education because it is the most

equitable method of compensation for ledticational opportunity). Although Parent

repeatedly asked for reassessments, Dislidchot fund any. Only after Parents gave

unilateral notice of their intent to enroll Studext Beacon did District finally agree to
reassessment of Student’s behavior. District had ample opportunity to evaluate
Student—it simply declined to do so. Thus, considering all relevant factors, the G
finds that reimbursement is warranted. T267 U.S. at 247.

As to Beacon’s appropriateness for Stugd&tudent’s maladaptive behaviors

notably decreased while attending the school, and, as Dr. Morris found, Student 1

academic progress there as well. In amngvalthough the parties disagree as to the

extent of Beacon’s effect on Student, they douttiinately dispute the fact that Stude
I
I
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is “appropriately educated withthe meaning of the IDEA” at BeacOnParents of

Student W, 31 F.3d at 1496. Accordingly, Student is entitled to reimbursement forf

tuition.
VII. CONCLUSION

For the foregoing reasons, the ALJ’s judgmeRES/ERSED. District is
ORDERED to reimburse Student, by and through her Guardian Ad Litem, for all
reasonable and necessary costs incurred for Dr. Morris’s services as well as for ti
at Beacon.

IT IS SO ORDERED.

Dated: Jly 24, 2015 Rhvuatius /. %é
UNITED STATES DISTRICT JUDGE

* Although not raised before this Court,ggrCleave, District's Program Speciali
testified at the administrative hearing thatthought Beacon wasaippropriate for Studer
because Beacon lacks neurotypical peers afat fsom Student’s home. Cleave’s fir
point lacks persuasive force, as Studead only limited interactions with neurotypic
peers even at Cottonwood. dourt also fails to sdew Beacon’s location relative f{
Student’s home has any bearing on whethemshdd be appropriately educated ther
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