Carlos Alvarado et al v. Pacific Motor Trucking Company et al

UNITED STATES DISTRICT COURT O
CENTRAL DISTRICT OF CALIFORNIA JS-6
CIVIL MINUTE S — GENERAL
Case No. EDCV 14-0504-DOC (Bx) Date: August 7, 2014

Title: CARLOS ALVARADO ET AL. V. PACIFICMOTOR TRUCKING COMPANY
ET AL.

PRESENT: _THE HONORABLE DAVID O. CARTER, JUDGE

Julie Barrera Not Present
Courtroom Clerk Court Reporter
ATTORNEYS PRESENT FOR ATTORNEYS PRESENT FOR
PLAINTIFF: DEFENDANT:

None Present None Present

PROCEEDINGS (IN CHAM BERS): ORDER GRANTING MOTION TO
DISMISS [15]

Before the Court is DefendasmiMMotion to Dismiss, or, ithe Alternative, Compel
Arbitration and Stay Proceedjs (Dkt. 15). The Court finds this matter appropriate for
decision without oral argumengeefFed. R. Civ. P. 78; L.RZ-15. After reviewing the
moving and opposing papethe Court GRANTS Deferaht's Motion to Dismiss.

l. BACKGROUND
A. Factual Background

Carlos Alvarado, Alan Childs, William Bgue, David Kee, Ross Kershner, Rafael
Marroquin, Jesse Medina, David MolinagRk Montez, Carl Morgan, Jesse Napoles
Alfonso Reyes, Carlos Romero, and Leobatdpedo (collectively;Plaintiffs”) were
employed by Defendant Pacific Motor TruegiCo. (“Pacific Motor Trucking”) as long-
haul truck drivers. Compl. § 20. Paciftotor Trucking is theoldest car-carrying
trucking company in the United States, @amaintains major tragportation terminals
throughout the countryld.  21. Around 2006 or earB007, needing to replace the
existing trucks, Pacific Motor Trucking created an owner-operator program to allow
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drivers to purchase their own trucks, eaclwbich cost over $20000, in exchange for a
portion of the revenue generatdd. {{ 22-23, 26.

Randy Beggs, Terminal Manager of PacMotor Trucking’'s Riverside terminal,
presented the program at aiss of company meetingsrdughout December 2006 and
January 20071d. 1 23. He told Plaintiffs that, if #y purchased their own trucks, Pacific
Motor Trucking would continue to supply wm benefits and provemaintenance at its
shop at reduced rated. If Plaintiffs chose to returto their former employee-driver
positions, Pacific Motor Trucking/ould purchase the trucks from Plaintiffs or help
Plaintiffs resell the trucksld. Beggs also represented thias partnership would be a
“long-term relationship,” and Rintiffs would earn four to ¥ie times theiweekly pay as
aresult.Id. 1 24. Beggs knew that, as a resultnaf program, Plaintiffs would incur
substantial debt tpay for the trucksld. 11 23-24. While making these representations,
Beggs did not present Plaintiffgth copies of the contractd. { 25. Instead, Beggs told
Plaintiffs that the payment rategnstituted trade secret informatiold. Approximately
40 truckers relied on Begg's statementepting to participate in the progrand. § 26.

Plaintiffs did not see the Operatidgreement and Equipemt Lease (“Lease
Agreement”) until after they dered the new truck and maaelown-payment of several
thousand dollarsid. When they did see the contracteafthe trucks had been custom-
built, Plaintiffs could not backut with losng their substantial dn-payment and risk
damaging their credit for reneging on their purchase lokhsThe Lease Agreements
were finally signed in or aund the spring of 2007d. § 27.

On February 16, 2009, Pacific Motoérucking cancelled all owner-operator
agreements, rendering Plaintiffs unable terape their trucks under the Lease Agreement
after 30 daysld. { 28. Pacific Motor Trucking thgpurchased the trucks of many
owner-operators, as per the Lease Agreenter it failed to extend this offer to
Plaintiffs. Id.

B. Arbitration Provision

The Lease Agreement contains antesibon provision requiring that “[a]ny
disputes arising out of the impgretation, performance or dpgation of the provisions of
this Agreement shall be artated and resolved under théegance procedures set forth
in the National Automobile Bnsporters Agreement . .ndaany applicable local labor
agreement.” Migliarini Decl. { 4, Ex. & Ex. D at Section 8.06. The controlling
National Master Automobil&greement provides for joirdrbitration committees and
allows both parties to predegvidence and witnesses. Migliarini Decl. 4, Ex. D at
Section 8.06
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. LEGAL STANDARD
A. Motion to Dismiss

Under Federal Rule of Civil Procedure (), a complaint must be dismissed if
the court lacks subject matter jurisdictioratjudicate the claimsA 12(b)(1) motion is
an appropriate mechsm to enforce an arbitration provisio@T Sec., Inc. v. Klastech
GmbH C-13-03090, 2014 WP928013, at *17 (N.D. Cal. June 27, 201H)imeXx,

L.L.C. v. Novoa Invs., L.L.ONo. CV 05-3792, @06 WL 2091661, at *2 (D. Ariz. July
17, 2006). “Rule 12(b)(1) is appropriate thsmissing claims subject to arbitration
because it ‘is a flexible rul¢hat often serves as a veleidbr raising residual defenses
and the Federal Arbitration Act requires onlgith party “petition” the court for an order
directing arbitration to proceedGT Seg.2014 WL 2928013, at *17 (citingilimex,

2006 WL 2091661, at 32 A challenge to the enforceéty of an arbitration provision
must be left to the courBen & Jerry’s Franchising, Inc. v. PorghavaniV 07-2599,
2008 WL 744722 (E.D. GaMar. 14, 2008) (citindduckeye Check Cashing, Inc. v.
Cardegna546 U.S. 440449 (2006)).

Once subject matter jurisdiction is challedgthe burden of proof is placed on the
party asserting that jurisdiction existScott v. Breeland792 F.2d 925, 927 (9th Cir.
1986)(holding that “the party seeking to invoke the cwuurisdiction bears the burden
of establishing that jurisdiction exi}s Accordingly, the court will presume lack of
subject matter jurisdiction until the plaintiffgures otherwise in response to the motion to
dismiss. Kokkonen v. Guardianite Ins. Co. of Am511 U.S. 375, 377 (1994).

A defendant may challenge the coujtigsdiction facially or factually.GT Sec.
2014 WL 2928013, at *18 (citing/hite v. Lee227 F.3d 1214, 124@th Cir. 2000)). In a
facial attack, the moving party asserts thatltdtk of federal subject matter jurisdiction
appears on th#ace of the pleadings.Warren v. Fox Family Worldwide, In8328 F.3d
1136, 1139 (9th Cir. ZB). Subject matter jurisdictias challenged solely on the
allegations in the complaint, attacheddments, and judicially noticed factSafe Air
for Everyone v. MeyeB73 F.3d 1035, 1039 (9th Cir.@9. In the case of a facial
attack, the court is required to accept as true all factual allegations set forth in the
complaint. Whisnant v. United State400 F.3d 1177, 1179 (9th Cir. 2005).

In contrast, a factual attack (ofspeaking motiof) is one in which subject matter
jurisdiction is challenged as a ttex of fact, and the challeng&tisputes the truth of the
allegations that, by themselves, woattierwise invoke federal jurisdictidnSafe Aiy
373 F.3d at 1039In assessing the validity of a factadiack, the court is not required to



UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES — GENERAL

Case No. EDCV 14-0504-DOC (DTBx) Date: August 7, 2014
Page 4

presume the truth of the plaintgffactual allegationsld. Rather, the court evaluates the
allegations by reviewing evidence outside of the pleadisgde Air 373 F.3d at 1039.
The plaintiff must respond to the motion jmesenting evidence to support the court’s
jurisdiction. GT Seg.2014 WL 2928013, at *18 (citinavage v. Glendale Union High
Sch., Dist. No. 205, Maricopa Cntg43 F.3d 1036, 1040 n.2 (9th Cir.2003)).

B. Federal Arbitration Act

The Federal Arbitration Act (“FAA”poverns the enforceability of written
arbitration provisions in certain coatts involving interstate commerc8eed U.S.C. §
1, et seq.Gilmer v. Interstate/Johnson Lane Cqrp00 U.S. 20, 24-26 (1991). A party
seeking to compel arbitratiamder the FAA has the burdengbow: (1) the existence of
a valid, written agreement to arbitrate in a cact, and (2) that the agreement to arbitrate
encompasses the digp at issueCox v. Ocean View Hotel Cor33 F.3d 1114, 1119
(9th Cir. 2008)Chiron Corp. v. Ortho Diagnostic Sys., In207 F.3d 1126, 1130 (9th
Cir. 2000);see als® U.S.C. § 2.

Due to the liberal policy faoring arbitration, doubtas to whether a claim is
covered by an arbitration agreement “skidog resolved in feor of coverage.”’AT & T
Techs., Inc. v. Comein Workers of Am475 U.S. 643, 650 (B®) (citations omitted).
“Although it is often said that there is a fedggalicy in favor of arbitration, federal law
places arbitration clauses on equal footinthwither contracts, not above thenddniga
v. Questar Capital Corp615 F.3d 735, 740 (7th Cir. 20). Thus, “[a]ny ‘preference’
for arbitration is reserved fdne interpretation of the scopeatalid arbitration clause.”
Id. The “liberal federal policy regarding theope of arbitrable issues is inapposite” to
the first prong of the FAA test: the existerafea valid, written agreement to arbitrate in
contract. Comer v. Micor, Ing.436 F.3d 1098, 1104.11 (9th Cir. 2006)see also Bd. of
Trs. of City of Delray Beach Police & Fiighters Ret. Sys. v. Citigroup Global Mkts,
Inc., 622 F.3d 1335, 1342 (11thrC2010) (“Contrary to the suggestion of [movant], we
resolve this issue without a thumb on the swalfavor of arbitration because the federal
policy favoring arbitration does not apply tettetermination of whether there is a valid
agreement to arbitrate betweee trarties.”) (citations omittedRumais v. Am. Golf
Corp., 299 F.3d 1216, 1220 (10&ir. 2002) (“The presumption ifavor of arbitration is
properly applied in interpreting the scaogfean arbitration agreement; however, this
presumption disappears when the partiegudesthe existence of a valid arbitration
agreement.”)Fleetwood Enters., Inc. v. Gaskan280 F.3d 1069,dr3 (5th Cir. 2002)
(“[The] federal policy favoring arbitration doest apply to the determination of whether
there is a valid agreement to arbitrate leswthe parties; instead ordinary contract
principles determine who ound.”) (citations omitted).
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The policy favoring arbitradin applies to the scope of the arbitration agreement
because the FAA reflects both a “liberadéeal policy favoring diitration” and the
“fundamental principle that arbitration is a matter of contraSe’e AT & T Mobility LLC
v. Concepcion— U.S. —, 131 S. Ct. 174Q745 (2011) (citations omittedyjoses H.
Cone Mem’l Hosp. v. Mercury Constr. Carg60 U.S. 1, 24 (188) (“[Q]uestions of
arbitrability must be addressed with a lti@aregard for the federal policy favoring
arbitration.”);Volt Info. Scis., Inc. v. Bd. ofg. of Leland Stanford Jr. Univ489 U.S.
468, 478 (1989) (“[The FAA] requires couttsenforce privatelyjegotiated agreements
to arbitrate, like other contracis, accordance with their terms.”).

.  ANALYSIS
A. Arbitration Provision
1. 9U.S.C.81

Plaintiffs argue that the dispute iseempt from arbitration under the exception
provided by the FAA.The Court finds that the bse Agreement does not meet the
criteria for the exception, and therefore thispute is subject to arbitration.

The FAA provides an exception to arhtion agreements und@ U.S.C. § 1,
explaining that the FAA doewot apply to “contracts of goloyment of seamen, railroad
employees, or any other class of workers endagéoreign or interstate commerce.” 9
U.S.C. 8 1. The Supreme Court has exjidimited this exception to “contracts of
employment of transportation workersSee Circuit City Stores, Inc. v. AdarB82 U.S.
105, 119 (2001). Plaintiffs argue thattagk drivers, they are exempted from the
arbitration requirement. The Court agrees thatk drivers, in general, are workers in
interstate transportation agended in 9 U.S.C. 8§ 1See Lenz v. Yellow Transp., Inc.
431 F.3d 348, 351 (8th Cir. 2005) (desarngpthat a truck driver, but not a customer
service representative, would be considexéédnsportation worker under 8§ 1 of the
FAA).

However, “[a] split of authority has dev@led about the meanrg of ‘contract of
employment’ in the contéf owner-operators."'Owner-Operator Indep. Drivers Ass'n.,
Inc. v. United Van Lines, LLO06-CV-219, 2006 U.S. Bi. LEXIS 97022, at *7 (E.D.
Mo. Nov. 15, 2006). As the court Wnited Van Linegxplained,

One line of cases holds that, unléss non-moving party proves to the
Court that the FAA does not apply, the court should apply the
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characterization of the relationship described in the agreement and find that
an owner-operator charadied as an independettintractor does not have
a contract of employment with the carrier. Other cases have come to the
opposite conclusion, but none has articulated a reason for its conclusion

... Upon consideration, the Court adopts @erier-Operator
Independent Drivers Associatidmc. v. Swift Transportation Ca288 F.
Supp. 2d 1033, 1035-36 (D. Ariz. 20D8jandard because it effectuates
the FAA'’s goals.Swifts reasoning not only fthers the complementary
policies favoring arbitration and narromdonstruing the FAA’s exceptions,
but also provides a sound methodplphaving the non-moving party prove
the FAA does not apply, for deternmg whether an agreement qualifies as
a contract of employment.

2006 U.S. Dist. LEXI®7022, at *7-10.

The Court adopts the reasonioiits sister court itJnited Van Lines Here,
Plaintiffs citesimilarities toOwner-Operator Indep. DriverAss’n v. C.R. England, Inc.
325 F. Supp. 2d 1252 (D. Ut&004), but fail to explain o the Lease Agreement is a
contract of employmentSeeOpp’'n at 7. Therefore, like the courtlimited Van Lines
the Court finds that the Lease Agreement is not an employment contract under the FAA.

2. Unconscionability

Plaintiffs argue that the arbitrati provision is unconscionable, making it
unenforceable under state lawhe Court disagrees.

The Lease Agreement is governed by Miss state law because the contract
contains a choice of law provision that ckes Missouri state law. When subject-matter
jurisdiction is founded upon wgrsity jurisdiction, “federal courts must apply the conflict-
of-law principles of the forum state 3. A. Empresa De Viaca@®rea Rio Grandense v.
Boeing Cao.641 F.2d 746, 749 (9th Cir. 1981)nder California conflict of law
principles, a court engages in a multi-steguiry to determine whether a contractual
choice-of-law provision is valid and enforceabld. First, the court must “determine
either: (1) whether the chosen state has atantial relationship to the parties or their
transaction, or (2) whetherdfe is any other reasonable Isasrr the parties’ choice of
law.” Nedlloyd Lines B.V. v. Superior CouBtCal. 4th 459, 466 (1992). If either test is
met, the court must then determine whetherchosen state’s law is “contrary to a
fundamental policy of California.’ld. If the chosen statelaw is consistent with
California policy, the court W enforce the provisionld. If, however, there is a
fundamental conflict, the court must theégecide whether California has a “materially
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greater interest than the chosen stateerdéttermination of the particular issuéd. If

the court decides that California has a materigibater interest than the chosen state, the
provision will not be enforcedld; see alsdRestatement (Second) of Conflict of Laws §
187 cmt. f (1971). Plaintiffs and Pacific Motérucking agree, as does the Court, that
Missouri state law governs the interpretation of the Lease Agreement.

Under Missouri state law, a provision mbstboth procedurallgnd substantively
unconscionable for it to be unenforceablghitney v. Alltel Commc'ns, Ind73 S.W.3d
300, 308 (Mo. App. 2005) (citingunding Sys. Leasing Corp. v. King Louie Int'l,
Inc.,597 S.W.2d 624, 634 (Mé\pp. W.D.1979)). Proceduraihconscionability arises
from the contract formation process and@ally focuses on unequal bargaining power,
misrepresentations, and fine print of the contr&¢hitney 173 S.W.3d at 308.
Substantive unconscionability, on the other haefirs to undue harshness within the
contract terms themselvekl. These two forms of unconscionability are assessed on a
sliding scale, such that “if there exist®gs procedural unconsaiability then not much
[is] needed by way of sutantive unconscionability.’ld. (quotingFunding Sys. Leasing
Corp.,597 S.W.2d at 634).

Both forms of unconscionability mayiekin an adhesion contract, where a
stronger party imposes a “take it or lea¥/ option onto a weaker partyd. An adhesion
contract, however, is not per se unfédwain v. Auto Servs., Ind.28 S.W.3d 103, 107
(Mo. Ct. App. 2003). An arbitration prision becomes unconscionable only when an
average reasonable person would not expedisipeite to be resolved through arbitration
rather than through litigationd. at 107-08see Lawrence v. Beverly Man@73 S.W.3d
525, 531 (Mo. 2009) mcurring opinion) (citing/Vhitney, 173 S.W.3d at 310 (Mo. App.
2005) (“[A]n average individual seeking nursimgme care would not reasonably expect
that any personal injury clainasising out of the Nursing Hhee’s care might have to be
resolved through arbitratiather than litigation.”).In Whitney the court found that an
adhesion contract was procedurally uncimsable where it was presented on a “take it
or leave it” basis, the defendant was sugerior bargaining pasn, and there was no
actual negotiation between the pastiel 73 S.W.3d at 310.

Accepting Plaintiffs’ allegations as truée Lease Agreement is a contract of
adhesiort? Plaintiffs did not see the contract prto purchasing their trucks and they did

! Pacific Motor Trucking requests the Court to disregardrhgerials attached to Plaintiffs’ Opposition in deciding

the Motion under Rule 12(l9). The Court accepts that requestfinds that the materials attached are

appropriately considered on the Motion under 12(b)(1). A court may consider informatiale afitdie pleadings

on a factual dispute. IBT Seg.the plaintiff responded to the motion to dismiss by presenting the court with copies
of the purchase agreement, whoséteation clause it claimed governed tispute, thus rendering the court’s
exercise of subject mattpirisdiction improperGT Sec.2014 WL 2928013, at *18. The court considered this



UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES — GENERAL

Case No. EDCV 14-0504-DOC (DTBx) Date: August 7, 2014
Page 8

not negotiate the terms of the c@ut, thus resembling the factsWwhitney The Court
finds that, despite concerns regarding PIHsgitsole declarant, Plaintiffs’ allegations
support a findingf procedural unconscionability.

However, the Court finds that there swao substantive unconscionability. In
Niederriter v. CSC Credit Servs., Inthe defendants conceded procedural
unconscionability regarding an adhesiomttact between a gaoration and an
individual. 05-CV-643, 2005 WL 2647951, at *2 (E Mo. Oct. 17, 2005). The court
agreed with the defendants, though, thiissantive unconscionabilityid not exist just
because the arbitrator was geththe authority to award dages, costs, and attorneys’
fees. Id.; see alsd”’leasants v. Am. Express C06-CV-1516, 200WL 2407010, at *5
(E.D. Mo. Aug. 17, 2007) (finding an arbitian provision capable of providing a remedy
to the plaintiff where it Bowed plaintiff to choose aarbitration organization, among
other terms).

Here, while there is procedural uncoimability, the Lease Agreement is not
substantively unconscionableany way. The National Mast Automobile Transporters
Agreement provides the opporttynfor both partieso seek relief through arbitration.
SeeMigliarini Decl. § 4, Ex. D. Ulke the unilateral power seenManfredi v. Blue
Cross & Blue Shield of Kansas Gi840 S.W.3d 126, 134-3Mo. Ct. App. 2011), the
nature of the joint arbitration committee and arbitration procedioes not favor either
side, thereby eliminating amarshness. In the absenceobstantive unconscionability,
this Court, like the court iNliederriter, finds that the Lease Agreement is not
unconscionable. In other words, the Cdumds the arbitration provision in the Lease
Agreement valid and enforceable.

3. Dismissal

The Court dismisses, rather than stdélys, action. The Lease Agreement provides
that all disputes arising from the Lease égment will be resolved in arbitratioSee
Migliarini Decl. 1 4, Ex. C & Ex. D. “Whe a court determines that the entirety of a
dispute is subject to arbitration, the court lacks subject matter jurisdiction and dismissal
of the complaint is proper.Swanson Restoration & Degsl, Inc. v. Paul Davis
Restoration, In¢.2007 U.S. Dist. LEXIS 9652615-16 (C.D. Cal. Nov. 26, 20073ge
also Sparling v. Hoffman Constr. C864 F.2d 635, 638 (9th I£i1988) (holding that the

extrinsic evidence to resolvadtual disputes where necessédy.Similarly, here, the Court finds it appropriate to
consider the extrinsic evidence. FurtHeecause Pacific Motor Trucking itself attaches extrinsic information to its
Motion, the Court acceptsaitiff's attachments as well in ondt® resolve the factual dispute.

2 However, the Court does acknowledignificant concerns regarding the dtelity of Plaintiffs’ Declarant, Jesse
Napoles.SeeDef.’s Ex Parte Application (Dkt. 25).
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FAA does not limit the court’s authority grant a dismissal). Here, dismissal is
appropriate because the entire digpstsubject to arbitration.

IV.  DISPOSITION

Accordingly, the Court GRANTS Defend&aMotion. Plaintiffs’ claims are
DISMISSED WITH PREJUDICE. To the exteiiat any valid claimsemain, they must
be resolved via arbitration, in accordamgéh the terms of the Lease Agreement.

The Clerk shall serve this mireubrder on the parties.

MINUTES FORM 11
CIVIL-GEN Initials of Deputy Clerk: jcb



