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Murphy v. Carolyn W Colvin D

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

JOHN CHARLES MURPHY, ) NO. EDCV 14-1937-KLS

Plaintiff, )
V.
; MEMORANDUM OPINION AND ORDER

CAROLYN W. COLVIN, Acting )
Commissioner of Social Security )
Administration, )
Defendant. ;

INTRODUCTION

Plaintiff filed a Complaint orseptember 18, 2014, seekingieav of the denial of his
application for disability insince benefits (“DIB”) and Splemental Security Income
(“SSI”). On June 22, 2015, the parties filadJoint Stipulation (“*Jat Stip.”) in which
plaintiff seeks an order reversing and \awp the Commissioner’s dision, and either
ordering the immediate payment of beatsefor remanding the matter for furthe

administrative proceedings. (Joint Stip.28) The Commissioner requests that the Co

affirm the ALJ’'s decision or, should the Coueverse the decision, remand for furthe

administrative proceedings lieu of ordering immediatpayment of benefitsId| at 24-25.)
On August 13 and October 6, 2015 parties consentepursuant to 28 &.C. 8 636(c), to
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proceed before the undersigneditdd States Magistrate JudgéDkt. Nos. 20, 22, 23.) The

Court has taken the matter undebmnission without oral argument.

SUMMARY OF ADMINISTRATIVE PROCEEDINGS

On March 15, 2012, plaintiff applied foa period of disability, DIB and SSI.

(Administrative Record (“A.R.”) 146, 158 Plaintiff alleged disability commencing

December 12, 2010, due to left and right dteuinjuries, arthritis, and numbness in h
hand. [d. 146, 173.) Plaintiff's prior relevant wio experience included jobs as a graph
artist and a real estate agentd. (74.) The Commissioner denipthintiff's application on

July 10, 2012. 1¢l. 92-96.) On February 14, 2013 etlCommissioner denied plaintiff's
request for reconsideration.ld( 101-05.) On February 22013, plaintiff requested a

hearing. [d. 107-08.) On Septembe@b, 2013, plaintiff, who warepresented by counsel,

testified before Administrative Lawudge Paul Coulter (“ALJ”). Id. 23-44.) Sandra
Fioretti, a vocational expert, also testifiedd. (44-50.) On October 30, 2013, the AL
issued an unfavorable decision, denyphgintiff's claims for DIB and SSI. 1. 9-17.) On

July 28, 2014, the Appeatuncil denied plaintiff’s request for reviewld(1-4.)

SUMMARY OF ADMINIST RATIVE DECISION

The ALJ found that plaintiff had not enged in substantial gaul activity since
December 12, 2010, the alleged onset date. .(8&4R The ALJ further found that plaintiff
had the following severe impairments: “mittegenerative joint disease of the bilater

shoulders, status post surgsri@arthritis; numbness in hanbilateral thigh paresthesais

diabetes mellitus, type 1 (well controlled).ldj The ALJ concluded that plaintiff did not

have an impairment or combination of impa@ents that met or medically equaled the

severity of any impairments listed in 20 C.Fgart 404, subpart Rppendix 1 (20 C.F.R. 88
404.1520(d), 404.1525, 404.1526, AB)(d), 416.925, 416.926).d( 14-15.) The ALJ
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determined that plaintiff had the residual ftional capacity (“RFC”) to perform light work
as defined in 20 C.F.R. 88 40867(b) and 416.967(b), excepatiplaintiff “can lift, carry,
push or pull 20 pounds occasitigand 10 poundérequently; stand/walk for aut 6 hours
out of 8; sit for about 6 hosrout of 8; postural activitiesuch as climlyig, balancing,
stooping, kneeling, crouching, [and] crawling daperformed on an occasional basis; a
no ladders, ropes, or scdfls; no bilateral upper exmity overhead reaching.”ld( 15.)
The ALJ found that plaintiff was capable ofrfs@ming his past relevant work as a graph
designer, as that work did nequire any activities precluded bys RFC, and that plaintiff
was not disabled.Id. 17.)

STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405)gthis Court reviews the Commissioner’s decision
determine whether it is free from legal erredasupported by substizal evidence in the
record as a wholeOrn v. Astrue 495 F.3d 625, 630 (9th C2007). “Substatmal evidence
is ‘more than a mere scintilla but less thaneppnderance; it is such relevant evidence a
reasonable mind might accept as adegjta support a conclusion.’Gutierrez v. Comm’r
of Soc. Se¢.740 F.3d 519, 522-23 (9tir. 2014) (internal citatins omitted). “Even when
the evidence is suscedgbto more than one rational impeetation, we must uphold the
ALJ's findings if they ae supported by inferenceseasonably drawn from the
record.” Molina v. Astrue674 F.3d 1104, 1110 (9th Cir. 2012).

Although this Court cannot substitute dscretion for the Commissioner’s, the Cour

nonetheless must review the record as a &hveighing both the evidence that suppor
and the evidence that detractsnfrche [Commissioner’s] conclusion.Ltingenfelter v.

Astrue 504 F.3d 10281035 (9th Cir. 2007{internal quotation maskand citation omitted);
Desrosiers v. Sec’y éfealth and Hum. Serys846 F.2d 573, 576 (9th Cir. 1988). “The AL
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is responsible for determining credibility, résng conflicts in medtal testimony, and for
resolving ambiguities.”Andrews v. Shalaléb3 F.3d 1035, 103®th Cir. 1995).

The Court will uphold the Gumissioner’s decision when tleidence is susceptible
to more than one rational interpretatioBurch v. Barnhart 400 F.3d 676, 679 (9th Cir.
2005). However, the Court may review onlg tteasons stated by the ALJ in his decision
“and may not affirm the ALJ on a groumgbon which healid not rely.” Orn, 495 F.3d at
630; see also Connett v. Barnha40 F.3d 871, 874 (9th Ci2003). The Court will not

reverse the Commissioner’s decision if it is lsaga harmless error, which exists only when

[1°)

it is “clear from the record that an ALJ@arror was ‘inconsequential to the ultimat
nondisability determination.””Robbins v. Soc. Sec. Admid66 F.3d 880, 885 (9th Cir.
2006) Quoting Stout v. Comm’r of Soc. Seth4 F.3d 1050, 105®th Cir. 2006))see also
Carmickle v. Comm’r of Soc. Sgb33 F.3d 1155, 116@th Cir. 2008).

DISCUSSION

Plaintiff alleges that the ALJ’s decision svaot supported by substantial evidenge
because the ALJ failed to: (1) consider certaiedical evidence that was favorable to hjs
claim of disability; and (2) failed to properlgonsider plaintiff's subjective symptom
complaints. (Joint Stip. 6-10, 14-17.)

I.  The ALJ Erred By Selectively Consdering The Medical Evidence

Plaintiff first argues that the ALJ’s deteination of his RFC relied too heavily or
limitations set forth by an dropedic consultative examinen June 17, 2012 (A.R. 2334
237), and ignored eédence from Plaintiff’'s primary treatg physician, Dr. Steven Saltman.
Plaintiff more specifically contends that takoulders are not theipcipal problem causing

his physical limitations, so ¢hALJ’s focus on one orthopedconsultative examination ang
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subsequent discounting Bir. Saltman’s treating recordsssentially misstatethe evidence.
(Joint Stip. at 7-8.) The Court agrees.

A. Legal Standard

An ALJ must consider all of the medicalinns in the claimard case file. 20
C.F.R. 88 404.1527(b), (c).The ALJ may not point to onlihose portions of the records
that bolster his findingsSee, e.g., Holohan v. Massan&#6 F.3d 1195, 1207-08 (9th Cir
2001) (holding that a\LJ cannot selectively rely on s@ entries in plaintiff's records
while ignoring others)Aukland v. Massanar257 F.3d 1033, 1035® Cir. 2001) (“[T]he
[ALJ]'s decision ‘cannot be affirmed simplyy isolating a specific quantum of supportin
evidence.”) (citingSousa v. Callahgn143 F.3d 1240, 124 (9th Cir. 1998));see also
Reddick v. Chaterl57 F.3d 715, 722-23 (9th Cir. 1998)is impermissibé for the ALJ to
develop an evidentiary basis by “not fully acctog for the context of materials or all part
of the testimony and reports."§zallant v. Heckler 753 F.2d 1450, 146(9th Cir. 1984)
(finding error for an ALJ to ign@ competent evidenadr the record in afer to justify his
conclusion);Robinson v. Barnhart366 F.3d 1078, 1083 (10@ir. 2004) (“The ALJ is not
entitled to pick and choose from a medical opmiusing only those parthat are favorable
to a finding ofnondisability.”); Whitney v. Schweike695 F.2d 784, 788 (7th Cir. 1982
(“[Aln ALJ must weigh all theevidence and may not ignosvidence that suggests a

opposite conclusion.”) (citation omitted).

Further, by rule the ALJ mugienerally give more welig to opinions of treating
physicians, “since these sources are likely thelicad professionals most able to provide
detailed longitudinal picture of your medicanpairments(s) and may bring a uniqu
perspective to the medical idence that cannot be obtad from the objective medical
findings along or from repts of individual examinations, such as consultatiy
examinations[.]” 20 C.F.R. 8§ 404.1527(c) (8ge alspOrn v. Astrue 495 F.3d at 631.
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Where a treating physician’s opinion is nmantradicted by another doctor, it may be

rejected only for “clear and convincing reasomsspported by substéial evidence in the
record. Lester v. Chater81 F.3d at 830. Even whentm@ating physician’s opinion is
controverted, the ALJ must@vride “specific, legitimate reasons for rejecting iCotton v.
Bowen 799 F.2d 1403, 1408 (9t@ir. 1996). Here, ALJ has not articulated clear a
convincing reasons supported bBubstantial evidence in the record for cking not to

assign controlling weight toiDSaltman’s opinions as plaintiff's treating physician.

B. The ALJ Erred in Favoring the Consulting Orthopedist’'s Opinions Over

Those of the Treating Physician

The ALJ concluded that plaintiff was not disabled by selectively focusing on
opinions of consulting orthopedic suoge Payam Moazzaz, M.D., who completed
consultative examination of plaintiff onude 17, 2012 (A.R. 33-37.) Dr. Moazzaz

examined plaintiff on a single occasion and afeamining plaintiff's range of motion, grip

strength, concluded that plaintiff had mild bilateral shoulder degenerative joint disthse|

at 235-36.) However, at the hewy before the ALJ, plaintiff &ified that his shoulders did
not prevent him from working. (A.R. 43). Rather, plaintitiged that the main condition
limiting his ability to work wagproblems with numbness inshhand, arms and legs, whicl
Dr. Moazzaz, the orthopedist, did not addreslsl. 4t 43-44.) The ALJ appears to hav
conceded as much at the hearinfn response to the obsenaatiby plaintiff's attorney that
“The orthopedist said there was no problem,Hauteally wasn't look [s] at diabetes and a
neurological problem either — the CE, I'm td#iic] about[,]” the ALJ responded, “Right.”
(A.R. 49.). Consequently, D6altman’s opinions are not miwoverted by the consulting
orthopedist, rather his opons and treating notes regardingreasing plaintiff's numbness

in his legs, arm and hands, are simpdy taken into account at all.
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Plaintiff was born January 25, 1957. (A.R. )53He was 56 yearsd on the date of
the hearing before the ALJIA( 23.) Under Social Security Administration regulation
plaintiff is considered a “E&son of advanced ageSee20 C.F.R. § 416.963(&¢lassifying
a person age 55 or older as a “Person of advaaged) Plaintiff hahad diabetes mellitus,
type 1 since age 15 (A.R. 139nd the ALJ found thisondition to be “well controlled” and
“amenable to proper control by adherento recommended medical management g
medication compliance”id. 14). Despite these finding, gahtiff's medical records also
reveal that he has been under the care ®fteating physician Dr. Steven Saltman sin
1980. (A.R. 189.) Moreover, plaiff has complained of numless in his left thigh for 15
years. [d. 15.)

In November 2012, Dr. Saltman observed that:

His legs are getting worse. He sometimes when he gets up has
complete numbness of both legsHe still has a lot of thigh
numbness bilaterally and hand nurabs. Again, | think that he
should see neurology but again he is going to hold for financial

reasons.”

(A.R. 240.) On a previous occasion, Dr. Saltmated that plaintiff loes take about 4 to 6

full aspirin daily for the numbness ar takes an occasional Advil.”Id( 244.) By
February 2013, Dr. Salman reported, “[he] defigiteas decreased 10 g safien; . . . He is
still [sic] has a lot of numbness, achiegpecially legs, thighs, handsfd.(279.)

The ALJ failed to give controlling weighb these specific findings by Dr. Saltma
concerning plaintiff's increasing numbness grain. (A.R. 240, 242, 244, 279, 281-82
284.) Furthermore, the reasons the ALJ gives\ti giving greater wght to Dr. Saltman’s

opinion are not sufficient. The first reastme ALJ appears to discount Dr. Saltman
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opinions is because plaintiff never sameurologist about the numbneskl. 16.) But Dr.
Saltman’s records make clear thaicause plaintiff was uninsarée did not have the ability
to pay out of pocket for thneurological consult.Id. 240.) Plaintiff’'s financial hardship in
no way discredits Dr. Saltman&pinion that plaintiff needed neurological treatment. T
other reason the ALJ gives for discounting. 3altman’s opinions is that “the medicd
records do not support the @&l severity of the symptomdHis conditions appear to be
either well controlled andne is controlled.” Ifl. 16.) This reason is insufficient as it is ng
supported by substantial evidencPBlaintiff's conditions thatvere either “well controlled”
or “controlled” were his diabetes mellitugl.(14) and benign hypertensiom.(14). The
Court can find no evidence indlrecord suggesting that thenmoness in plaintiff's thigh,
legs, and arms was ever “controlled” or “weadintrolled.” In fact, Dr. Saltman’s treatmen
notes indicate exactly the opjtes noting in November 2012hat “[Plaintiff's] legs are
getting worse.” (A.R. 240.)

Further, although defendant argues thedical evidence on the whole did ng
support the conclusion that plaintiff was disabldue to numbness (Joint Stip. 11-13), th
argument constitutes @ost hocanalysis that was not exprgsshade by the ALJ, and this

Court may only affirm on grounds rai$ by the administrative decisionSee SEC v.

Chenery Corp.332 U.S. 194, 196 (194 Bray v. Commissioner of Social Security Admin.

554 F.3d 1219, 1228®th Cir. 2009).

Accordingly, because the ALJ, failed tovegiproper weight to the opinions of thg

treating physician, selectively relied on onlytaen portions of the medical evidence, and

did not explain inconsistencies and ambiguitieatticularly where soe of the contrary
evidence consisted ofniiings by plaintiff's treating physin, the Court cannot find that
substantial evidence suppothe ALJ’'s conclusionsSee Robinsqr366 F.3d at 1083ee

also See Garrison v. Colviry59 F.3d 995, 1012 (9th 1ICi2014) (even where a treating

physician’s opinion isantradicted by anotheloctor’s opinion, it istill owed deference and
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will often be “entitled to the greatest weight . even if it does rfomeet the test for

controlling weight.”).

II.  Plaintiff's Credibility

Because the Court remands on the grourgtriteed above, th€ourt declines to

reach a decision on plaintiff's contention that the ALJ thite adequately assess his

subjective pain complaints. Nevertheless, onamed, the ALJ should ensure that he mak
specific, cogent findings that are suppdrtby substantial evidence for discountin
plaintiff's credibility, findings that are “sufficiently specific to allow a reviewing court
conclude the ALJ rejected the claimant&stimony on permissible grounds and did n
arbitrarily discredit the claimant’s testimonyMoisa v. Barnhart 367 F.3d 882, 885 (9th
Cir. 2004) (internal citationand quotations omitteddge also Lester v. Chated1l F.3d 821,
834 (9th Cir. 1995) (any conclusion that the mlant's complaints arkess than credible be
supported by “specific, cogent findingsTreichler v. Comm’r of Soc. Se@75 F.3d 1090,
1102 (9th Cir. 2014) e ALJ’'s reasons for discountingetiplaintiff's testimony must be

“clear and convincing” and supped by substantial evidence).

1. Remand Is Warranted

In light of the ALJ’s error, this matter rsibe remanded. €hdecision whether to
remand for further proceedings or order an immtedaward of benefits within the district
court’s discretion. Harman v. Apfel211 F.3d 1172, 1175-78t(0Cir. 2000). Under the

credit-as-true rule, a district court shouldmand for an award of benefits when th

following three conditions are satisfied: “(1pthecord has been fully developed and further

administrative proceedings would serve no ulspiirpose; (2) the ALBas failed to provide
legally sufficient reasons for rejecting esite, whether claimant testimony or medic

opinion; and (3) if the improperly discreditedidence were credited as true, the ALJ wou
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be required to find the claimant disabled on remarkirison 759 F.3d at 1020. The third
of these conditions “incorporates . . . a distiegfuirement of the créehs-true rule, namely
that there are no outstanding issues that misesolved before a @emination of disability

can be made.ld. n.26;see also Harmgm211 F.3d at 1179-81 (wheethere are outstanding
issues that must bes@ved before a determination ofdbility can be made, and it is not
clear from the record that th.J would be required to find thdaimant disabled if all the

evidence were properly evaludiegemand is appropriate).

11%

Here, it is yet unclear whether proper adesation and characterization of all th
available medical evidence would lead to sability finding. Forthis reason, the Court

finds there are outstanding issues that musebelved before a determination of disability

can be made. Accordingly, the Court rems for further development of the record
including the proper consideratiaf the available medical recordsf. Garrison 759 F.3d
at 1021 (where “an evaluation thfe record as a whole createsious doubt that a claimant
is, in fact, disabled,” the court retains fileikity to remand for furher proceedings even
though all condition®f the credit-as-true rule are satisfiedge also Connett v. Barnhart
340 F.3d 871, 876 (9th Cir. 2003).
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CONCLUSION

For the reasons stated aboVe]S ORDERED that the decision of the Commission
is REVERSED, and this case is REMANDED farther proceedings consistent with thi

Memorandum Opinion and Order.

IT IS FURTHER ORDERED thathe Clerk of the Court siti serve copies of this

Memorandum Opinion and Order and thedgment on counsel for plaintiff and fo

defendant.

LET JUDGMENT BE ENERED ACCORDINGLY.

DATE: October 7, 2015

‘7(5% L-%A&fﬁl&_

KAREN L. STEVENSON

UNITED STATES MAGISTRATE JUDGE:
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