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tkinson v. Carolyn W. Colvin

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OFCALIFORNIA
EASTERNDIVISION

DONNA SUEATKINSON, Case NOEDCV 14-02337(GJ9

Plaintif, MEMORANDUM OPINION AND
V. ORDER

CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Defendant.

l. PROCEEDINGS

Plaintiff Donna Sue Atkinsofi‘Plaintiff”) filed a complaint seeking review
of the Commissioner’s denial ber application foDisability Insurance Benefits
(“DIB”) . The parties filed consesito proceed before the undersigrnduited
States Magistrate Judgend a Joint Stipulatioaddressing disputed issues in the
case The Court has taken tleint Stipulatiorunder submission without oral
argument.

.  BACKGROUND AND SUMMARY OF ADMIN ISTRATIVE
DECISIONS
Plaintiff first applied for DIBon February 1, 2010, alleging disabilitynse
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March 9, 2009 (Administrative Record (“AR”) 1125). Following the denial of
her application initially and on reconsideratiomnAinistrative LawMichael D.
Radensky“ALJ") held a hearing at Plaintiff request (AR 2553). On
November 17, 201,xhe ALJissued a decision applying thee-step sequential
evaluation proces®s find Plaintiff not disabled (AR 8-20); see20 C.F.RS§
404.1520b)-(g)(1)} The Appeals Council denied Plaintiff's request for revaw
June 7, 2013(AR 1-3).

ThereafterPlaintiff appealed to the United States District @qase No.
CV 5:13¢cv-01362AN). (AR 69394). OnMarch 3, 2014, the Court approved tl
parties’Joint Stipulation toVoluntaryRemand Pursuant to Senter8ir of Title
42, United States Code, Section 405&md remanded the case for further
proceedings (AR 69498). The Appeals Councthenvacated the final decision
of the Commissioner and remanded the case to the 0R.699703). Because
significant portions of the psychological expert’s testimony at din@rastrative
hearingwerenot transcribed, thAppeals Council ordered the ALJ to conduct a
new hearing, complete the steps of the sequential evaluation process as nec
and issue a new decision. (AR 702).

On July 21, 204, Plaintiff appeared and testified ahearing withthe
assistance afounsel.(AR 617-43). OnAugustl, 2014 the ALJ issuec decision

! To decide if a claimant is entitled to benefits, an ALJ conducts afege
inquiry. 20 C.F.R. 8 404.1520. The steps are as follows: (1) Is the claimant
presently engaged in substantial gainful activity? If so, the claimant is found
disabled. Iinot, proceed to step two; (2) Is the claimant’s impairment severe?
not, the claimant is found not disabled. If so, proceed to step three; (3) Does
claimant’s impairment meet or equal the requirements of any impairment liste
20 C.F.R. Part 4045ubpart P, Appendix 1? If so, the claimant is found disable
If not, proceed to step four; (4) Is the claimant capable of performing her past
work? If so, the claimant is found not disabled. If not, proceed to step five; (4
the claimant able tdo any other work? If not, the claimant is found disabled.
so, the claimant is found not disabled. 20 C.F.R. § 404.152§){).
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(“Decision #2")denying benefits tolRintiff. (AR 596-609). The ALJ determined
that Raintiff had the following severe impairmentsiorbid obesity; right shoulde
impairment; and mood disordefAR 598). The ALJfound that Plaintiffs
conditions did not meet or equal any of the impairments listed in Appendix 1 ¢
regulations.(AR 599). The ALJ concluded tha&laintiff retained the residual
functioral capacity("RFC”) to performlight work (20 C.F.R. 8§ 404.1567(h))
except that Plaintiff was limited as follows: occasional postural activities (i.e.,
climbing, balancing, stooping, bding, kneeling, crouching, and crawling); no
climbing ladders, ropes or scaffolds; no work at unprotected heights or on
dangerous machinery; and no repetitive and/or prolonged overhead work,
bilaterally. (AR 600). The ALJ also found that Plaintiff wiasited to non
complex tasks, is unable p@rform tasks requiring hypervigilance, public contas
or significant teamwork, and cannot be responsible for the safety of others. (
600). The ALJdeterminedhat Plaintiffis unable to perforrherpast releant
work, butis capable of making a successful adjustment to other work that exis
significant numbers in the economfAR 607-08). Therefore, the ALJ concludeqg
that Plaintiff was not disabled atyaiime from Plaintiff's alleged onset date
through he date last insured of December 31, 20{8R 609.

OnOctober 15, 2014Plaintiff filed a complaint beforédnis Court seeking
review of Decision#2. Plaintiff raisesthe following arguments: (1) the Alfailed
to properly consider the relevantdical evidence; and)the ALJ failed to
provide adequate reasons for discrediting the subjective complaints of Plainti
the testimony of Plaintiff’'s husbandJoint Sipulation (“Joint Stip.) at 511, 16
20). The Commissioner asserts that Deaisi@ should be affirmed.1-16, 20
26).

[ll.  STANDARD OF REVIEW

Under 42 U.S.C8 405(g), tke Court reviews the Administration’s decision

to detemine if: (1) the Administratiors findings are supported by substantial
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evidence; and (2) the Administration usmnirect legal standardsSee Carmickle
v. Commissionegb33 F.3d 1155, 1159 (9th C2008);Hoopai v. Astrug499 F.3d
1071, 1074 (9th Cir2007). Substantial evidence is “such relevant evidence as
reasonable mind might accept as adequate to suppoinictusion.” Richardson v.
Perales 402 U.S. 389, 401, 91 6t. 1420, 28 L.Ed.2d 842 (1971) (citation and
guotations omitted)see alsdHoopai 499 F.3cat 1074
IV. DISCUSSION

A. Plaintiff's Medical Records

Plaintiff contendsinter alia, that the ALJ erred in failing to explain why th
RFC assessment omitted findings of the consultative examining psychiatrist

lleoma ljeaku, MD. (Joint Stip. at 1L1). As discussed below, the Court agrees.

Dr. ljeaku conducted a complete psychiatric evaluation of Plaintiff in
December 2013. (AR 8783). Dr.ljeaku diagnosed Plaintiff withepressive
disordernot otherwise specified, rule out major depressiverdesowithout
psychotic features(AR 882). Dr. ljeakuassessed Plaintiff &snoderately
impaired” n the following functions:understandingemembeng, and carring
outdetailed instructiongerformng activities within a schedule amdaintainng
regular attendancepmpletinga normal worklay/workveek without interruptions
from psychatric based symptomsind respondingppropriately tachanges in a
work setting. (AR 882). Dr. ljeakalsoassessed Plaintiff as “mildly impaired” ir

theability to carry outsimple instructions anghaintain concentration, attendance

and persistence. (AR 882).

In Decision #2,le ALJ gave Drljeaku’sopinion “great weight finding
that it was consistent witine medicakvidenceas a whole.(AR 606). However,
the ALJ’s RFC did not account fddr. ljeaku’s opinion that Plaintiff has moderat
limitations in performing activities within a schedule, maintaining attendance i
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completing anormal workday/workweek. (AR 600). Plaintiff contends thahe
ALJ erred byfailing to offer any explanation as to why these limitations were
omitted from the RFC.

A claimants RFCis the most a claimant can still do despitelmeitations.
Smolen v. ChateB0 F.3d 1273, 1291 (9th Cik996) (citing 20 C.F.R. §
404.1545(a))Social Security Ruling*SSR”) 96-8p (anRFC assessment is
ordinarily the “maximum remaining ability to do sustained work activities in ar
ordinary work setting on a regular and continuing basis,” meaning “8 hours a
for 5 days a week, or an equivalent work schedulei)assessing claimants
RFC, the ALJ must consider all of the relevant evidence in the reGee0
C.F.R. §404.1545(a)(2), (3)f anRFC assessment conflicts with an opinion frg
a medical source, thELJ “must explain why t& opinon was not adopted.” SSR
96-8p; seealsoVincent v. Heckler739 F.2d 1393, 13995 (9th Cir.1984)
(explaining that an ALJ is not required to discuss all the evidence presented,
must explain the rejection of uncontroverted medical evidence, as well as
significant probative edience).

Here,althoughthe ALJ purportedly gave great weight to Dr. ljeaku’s
opinion,the ALJ erred byfailing to explain why he did not includa the RFC
assessmerfidr. ljeaku’s findings thaPlaintiff hasmoderate limitationg the
ability to perfam activities within a schedule, maintain regular attendance, ant
complete a normal workday and workweek without interruption from
psychologicallybased symptomsSeeSSR 968p; seealsoVincent 739 F.2cat
139495. Moreover, the opinion of an examining doctor, such adj&ku, “can
be rejected only for specific and legitimate reasons that are supported by

% In assessing Plaintiff's mentalhglated functional limitations, the ALJ
found that Plaintiff was capable of noonplex tasks, but Plaintiff could not be
responsible for the safety of others, and was not capable performing tasks re
hypervigilance, public contact, or significant teamwork. (AR 600).
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substantial evidence in the recordRegennitter v. Comimof Soc. Sec. Admin
166 F3d 1294, 12989 (9th Cir.1999 (citing Lester v. ChaterB1 F.3d 821, 830
(9th Cir. 1995) Here, he ALJerred byfailing to provideany reasonfor rejecting
Dr. ljeaku’s opinion

In response, the Commissioner contends that the ALJ’'s RFC accounte
all of the limitations assesseg Dr. ljeaku. (Joint Stip. at 156). Specifically,
the Commissioner argues that “Plaintiff's mild to moderate mental limitations \
adequately captured by a restriction to+vomplex task(i.e. simple, repetitive
tasks).. .” (Joint Stip. atl5); seeStubbsDanielson v. Astrueb39 F.3d 1169, 1174
(9th Cir. 2008) (finding that a claimant’s RFC for “simple, routine, repetitive
sedentary workadequately accounted for the claimant’s limitationstmple
tasks and work at a slow pace)lhe Commissioner’s argument is mparsuasive
Althoughthe ALJ’'s RFCrestriction for norcomplex tasks magncompasthe
concentration, persistence, and pace limitatamsessed by Dr. ljeak8tubbs
Danielson 539 F.3d at 1174, the RFC does suificiently account for Plaintiff's
moderate lnitations inperforming activities within a schedulaaintaining
regular atendance in the workplacer completinga normal workday and
workweek without interruptionSee e.g, Morinskey v. Astrued58 Fed. App.
640, 641 (9th Cir. 2011) (findingLJ erredby failing to analyzeor make findings
setting forth specific, legitimate reasdos rejecting the examining consultant’s
opinion thatthe claimantwas moderately impaired in thbikty to maintain
regular #endancesustain an ordinary routinendcomplete a normal work day o
workweek without interruption from his 4molar dsorde); Padilla v. Colvin No.
ED CV 141843 PLA, 2015 WL 3849128, at *6 (C.D. Cal. June 22, 2015)
(“despite the ALJX assertion that he affordfitie examining psychiatrist’s]
opinion significant weight . ., the ALJ failed to explain why he apparently
rejected and did not include in the RFC determindtio@examining
psychiatrist'sjmoderate limitations in the ability to perform work activities on a
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consistent basis without special or additional supervision, and to complete a
normal workday or work week due to her mental condijio@loria v. Astrue No.
C085714RJBKLS, 2009 WL 1763301, at *14 (W.Wash. June 12009)

The Commissionefurthernotesthat“moderate”limitationsin various areas
of functioning, such as in the ability to maintain regular attendance or to comy
a normal workday and workweek without interruption from mental symptoms,
not perse disabling (Joint Stip. at 15L6 (citing Hearings Appeals and Litigation
Manual +2-5-20)). While Dr. ljeaku’s findings of moderate limitations do not
necessarily indicate that Plaintiff is disabldte ALJ's RFCassessmermtid not
adequately refledll of the limitations that were identified by Dr. ljeaku. Becau
the ALJ did not offer angpecific explanatiomas towhy heimplicitly rejected
some ofDr. ljeaku’s findings, the ALJ’'s RF@ssessmeis not supported by
substantial evidenceSeeVincent 739 F.2dat 1394-95; see alsdregennitterl66
F.3d at 129899.

CONCLUSION AND ORDER

The decision whether to remand for further proceedings or order an
iImmediate award of benefits is within the district court’s discretldarman v.
Apfel 211 F.3d 1172, 11788 (9th Cir. 2000). When no useful purpose would 4
served by further administrative proceedings, or where the record has been f
developed, it is appropriate to exercise this discretion to direct an immediate
of benefitsid. at 11® (“the decision of whether to remand for further proceedi
turns upon the likely utility of such proceedingsBut when there are outstandin
Issues that must be resolved before a determination of disability can be mads
it is not clear from the record the ALJ would be required to find the claimant
disabled if all the evidence were properly evaluated, remand is approjdiate.

The Court finds that remand is appropriate because the circumstances
case suggest that further administrative review could remedy the ALJ’S e3rm@s
INS v. Venturab37 U.S. 12, 16, 123 S. Ct. 36202) (upon reversal of an
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administrative determination, the proper course is remand for additional agen
investigation or explanatiofigexcept in rae circumstances;Harman, 211 F.3cat
118081

IT IS THEREFORE ORDERED thatdgment be entered rensing the
Commissioner’'slecision and remandingishmatter forfurtheradministrative
proceeding consistent with this Memorandu®pinionand Order?

DATED: October 05, 2015 M

cy

GAIL J. STANDISH
UNITED STATES MAGISTRATE JUDGE

*The Court has not reached any other issue raised by Plaid#pt insofar
as to determine that reversal with a directive for the immediate payment of bg
would not be appropriate at this time.
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