James Dickey, hc. et al v. Alterra America Insurance Company et al Dod.
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Anited States District Court
Central Digtrict of California
JAMES DICKEY, INC., Case No. 5:15-cv-00963-ODW-DTB
Plaintiff,
V. ORDER GRANTING
ALTERRA AMERICA INSURANCE DEFENDANTS MOTIONS TO
COMPANY:; MARKEL DISMISS [16, 8] AND DENYING
CORPORATION; and DOES 1-20, DEFENDANT ALTE RRA AMERICA
inclusive, INSURANCE COMPANY'’S
Defendants. MOTION TO STRIKE [7]

. INTRODUCTION
Pending before the Couls Defendant Markel Qporation’'s (“Markel”)
Motion to Dismiss the First, Second, ahdird Causes of Action of Plaintiff Jamg
Dickey’s (“Dickey”) Camplaint against Markel. (ECF Nd6.) Markel contends thg

it is not a signatory to the subject insurarpolicy, and is therefore not liable for its
breach. Also pending before the Coist Defendant Alterra America Insuran¢

Company’s (“Alterra”) Motion to Dismisshe Second Cause of Action of Plaint
Dickey’s Complaint against Alterra, and Motitm Strike Certain Portions of Plaintif
Dickey’'s Complaint. (ECF Nos. 8, 7.Alterra contends thaDickey has failed to

allege acts sufficient to catitsite bad faith, and that a caiof action for breach of the
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implied covenant of good ita cannot stand. For the reasons discussed below
CourtGRANTS Defendants Markel’'s and AlterraMotions to Dismiss with leave tq
amend andENIES AS MOOT Alterra’s Motion to Strike.

. FACTUAL BACKGROUND

On March 23, 2015, Dickey filed thmstant action in the San Bernardir
Superior Court, alleging thdbdefendants, in bad faith, ithheld insurance benefit
owed for Dickey’s stolen tools and thbyebreached their contract. (Compl. |1 !
19, 26.) Specifically, Dickey alleges that October 1, 2013, Dendants issued a
inland marine insurance policy to Dickeyhich provided coveragfor his truck and
tools. (d. 111, 5,7,8.) On April 4, 2014, Dickey’s truck and tools were stolen.
1 9.) Although his truck wastkr found and declared a total loss, his tools were n
recovered. I¢.)

Dickey further alleges that although Dedants paid for the total loss of h
truck, they withheld and continue tatiahold payment for the tools despite the Id
being “clearly covered” under the policyld({ 10.) Dickey alleges that he provid
Defendants with inventories, receiptprice lists, and estimates from the tg
manufacturer confirming the replacement costs of the totds (L1.)

Dickey additionally alleges that Defenda breached the implied covenant
good faith and fair dealing byifimg to pay promptly for Dickey’s stolen tools and |
failing to do various acts in violation dhe California Code of Regulations ar
California Insurance Codeld( 1Y 11, 14(a)—(9).)

On May 18, 2015, Alterra moved to dig® the second cause of action (i.e. i
faith claim) and moved to ske portions of the complaift.(ECF Nos. 7 and 8.) O
May 29, 2015, Dickey opposed Alterra’s htms (ECF Nos. 13, 14) and Altert
replied on June 8, 2015 Q& Nos. 19, 20). On June 2015, Markel moved fc
dismiss the first, second and third causeaation. (ECF No. 16.) Dickey untimel

! After carefully considering theapers filed in support of and apposition to the Motion, the Cou
deems the matter appropriate fl@cision without oral argument. Fed. R. Civ. P. 78; L.R. 7-15.
2 Alterra filed an amended Motion tatrike on May 19, 2015. (ECF No. 9.)
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opposed on August 18, 2B. (ECF No. 25.) On Augug5, 2015, Markel replied|

(ECF No. 27.) Both Markel and AlteraMlotions are now before the Court f
consideration.
lll. LEGAL STANDARDS
A court may dismiss a complaint underl®&ad2(b)(6) for lack of a cognizabl
legal theory or insufficient facts pleadéa support an otherwise cognizable leg

theory. Balistreri v. Pacifica Police Dep/t901 F.2d 696, 699 (9th Cir. 1990). T

survive a dismissal motion, a complairted only satisfy the minimal notice pleadi
requirements of Rule 8(a)(2)—a shamd plain statement of the clainPorter v.
Jones 319 F.3d 483, 494 (9th Cir. 2003). Tlaetual “allegations must be enough
raise a right to relief abovéhe speculative level.”Bell Atl. Corp. v. Twombl]y550
U.S. 544, 555 (2007). That is, the compilamust “contain sufficient factual matte
accepted as true, to state a claim teetrehat is plausible on its face.’Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009).

The determination whether a complaintifees the plausibility standard is

“context-specific task that requires theviesving court to draw on its judicial

experience and common senseld. at 679. A court is geerally limited to the
pleadings and must construk ‘éactual allegations set fdntin the complaint . . . a
true and . . . in the light most favorable” to the plaintifee v. City of L.A.250 F.3d
668, 688 (9th Cir. 2001). But a court neeat blindly accept conclusory allegation
unwarranted deductions of faadnd unreasonable inferenceSprewell v. Golden
State Warriors266 F.3d 979, 988 (9th Cir. 2001).

Furthermore, a court should freely gileave to amend a complaint that h
been dismissed. Fed. R. Civ. P. 15(8ut a court may deny leave to amend wh
“the court determines thatahallegation of other factonsistent with the challenge
pleading could not possibly cure the deficiencygthreiber Distrib. Co. v. Serv-Weg
Furniture Co, 806 F.2d 1393, 1401 (9th Cir. 1986geLopez v. Smith203 F.3d
1122, 1127 (9th Cir. 2000).
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V. DISCUSSION
A. Markel’s Motion to Dismiss

As an initial matter, Dickey did not ppse Markel's Motion until August 18§,

2015, more than six weeks after opposing papers weré dseelLocal Rule 7-9.

Dickey alleges that he did not receiveyaprior electronic or written notice of the

Motion until Markel's counsel informed hiwf it on Friday, Augus14, 2015. (Opp’'n
2.)* This argument is in contradiction karkel’s moving papers, which indicate th

a Local Rule 7-3 conference occurred May 14, 2015 (ECF No. 16) and an
electronic notice of the motion was emdileo Mr. Bradford T. Child, Dickey’s

at

attorney (ECF No. 16-6). Ier, Dickey has opposed two other motions (Alterra’s

Motions to Dismiss and Strike), and wduhave been put on notice of Marke
Motion when reviewing the docket. Dickeyovides no other rean for failing to file

a timely opposition, and thefore the Court may decline tmnsider Dickey’s late:
filed opposition. SeelLocal Rule 7-12 (“The Courtnay decline to consider any

memorandum or other document not filedhm the deadline ¢eby order or local

rule.”) Notwithstanding, as explained foetr below, considering Dickey’s oppositian

does not change the Court’s decision to grant Markel’s Motion.
Markel argues that the Complaint failsstate a claim agaihMarkel because if
IS not a signatory to the insurance contrafWot. 6.) To support this propositiof

Markel provides the contested insuran@amtcact in its moving papers. Although

exhibits outside the complaint are generalbt considered at the motion to dism
stage, the Ninth Circuit has established thatuments referred to in a complaint m
be considered for the purposeisevaluating such a motionBranch v. Tunnell14
F.3d, 449, 453 (9th Cir. 1994pverruled on other grounds by Galbraith v. Cty.
Santa Clara, 307 F.3d, 1119 (9th Cir. 2002). In this case, the Complaint exclus

relies upon the provisions tfie insurance agreement dbitkey does not contest the

®The hearing date for the Motion was July 20, 201%eeECF No. 17.)
* As used in this section, the term “Mot.” willfez to No. ECF 16, the teri©pp’n” will refer to
No. ECF 25, and the term “Reply” will refer to ECF No. 27.
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authenticity of the agreement presentegl Markel. Therefore, the Court may

appropriately consider the insuranmaicy for purposes of this motion.
Generally, documents accompanying a gokce not necessarily part of th

policy. Elliott v. Geico Indemnity Cp.231 Cal. App. 4th 789, 798 (2014). The
subject insurance policy refers to Markelwo places: 1) On a “welcome letter” and

2) As a service mark appearing on thetfttgee pages of the policy. (Hellencarmp

Decl. Ex. 1, pp. 1-3.) Excluding the welcoteéer, which is notlleged as part o
the policy, nor is necessarily so by defatitte only references to Markel are thr

ee

watermarks. Ifl.) In contrast, Alterra is mewtned by name several times throughout

the policy. (d.) There is no reason to belietleat three watermarks make ong a

signatory to a contract, absent additional corroborating signs.

Dickey argues that even if Markel istrep signatory to the contract, it acted
an agent or in a similar capacity to Alteraad therefore held lde for breach of the
contract. (Opp’n 5.) Markel replies that Degkdid not allege that Markel acted as

agent or in a similar capacity to Alterra, lmrtly that Doe defendants did so. (Rep

6.) In fact, the only reference to an apen Dickey’'s complant is where Dickey
alleges that Doe defendamtgere agents and employee$ Markel and Alterra.

as

an
y

(Compl. § 6.) Therefore, if Dickey contentti®re was an agent or similar relationship

between Markel and Alteryghen Dickey must specifically so allege.

Dickey further argues that Markehay be liable because it ratified and

approved the conduct of AlterrgOpp’n 6.) Dickey offes no other facts beyond it
conclusory statement that Markel regd conduct to support the conclusiotgbal,

556 U.S. at 664 (“A court considering a oo to dismiss may begin by identifying

allegations that, because they are merelkusions, are not entitled to the assumpt
of truth. While legal conclusions can provithe complaint’s framework, they must f
supported by factual allegatiafys Therefore, the Court fids that Markel is not &
suitable party to Dickey’s breach of contract claim, &RANTS Markel's Motion to
Dismiss as to all causes of action, with leave to amend.
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B. ALTERRA’S MOTION TO DISMISS
Alterra contends that Dickey fails taatt facts sufficient to allege a claim f
bad faith. (Mot. 1, 2°) Specifically, Alterra argues that the facts supporting the ¢

for bad faith are conclusory and cannatnst by themselves. (Mot. 6, 7.) T

successfully plead bad faith, plaintiff mugtege facts demotrating conduct beyong
that of negligence.Raisin Bargaining Ass’n \Hartford Cas. Ins. C.715 F. Supp.
2d 1079, 1087-1088 (E.D. Cal. 2010Dickey alleges that Alterra withheld ar
continues to withhold payments for Dickeystolen tools and that Alterra failed f
perform any investigation into the clainfOpp’n 6.) These allegations do not rise
the level intent required to claim bad Fait Bad faith requires, at a minimum, tk
unreasonable withholding of payments under a polidgal v. Farmers Inc. Exch32
Cal. 3d 910, 920 (1978). Abugh failure to investigata claim thoroughly, a:

alleged by Dickey, is groundsr a bad faith actioniEgan v. Mutual of Omaha Ing.
Co, 24 Cal. 3d 809, 819 (1979), Dickey fails provide any facts to support thj

conclusory allegation. Indeed, DickeyGomplaint states that Dickey receivé
payment for his truck, which contradctDickey’s claim by showing that som
payment was providedCompl. 1 10.)

Additionally, Dickey makes several alas based on allegedolations of the
California Code of Regulationsnd California Insurance Code. (Mot. 7, 8). Thg
include, but are not limited to, failing to pp@m necessary, proper, and or time
investigation, and failing to tender paymen plaintiff within the required time
period. (Opp’n 3, 4.) Whil&lterra admits that violatias of these Codes do not
themselves give rise to a private causeaction, Dickey argues that the violatio
show actions taken by Alterravhich provide evidence of ddaith. (Mot. 7, 8; Opp’'n
7.) The Court disagrees.

Mere recitation of the Qigornia Code of Regulations and Insurance Code,

®> As used in this section, the term “Mot.” willfez to No. ECF 8 and the term “Opp’n” will refer to
No. ECF 13.
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claims that a defendant violated the cydare largely legal conclusions framed

factual allegationsAuto. Ass’'n.84 Cal. App. 4th 715, 723 (2001As such, they are
insufficient to allege a claim of Hafaith without further supporting factua

allegations. Therefore, the Court finds tBatkey does not allege facts sufficient
plead a claim for “Tortious Bach of the Implied Covenant Good Faith and Fai
Dealing,” andGRANTS Alterra’s Motion to Dismiss as to the second cause of ac
with leave to amend.

C. ALTERRA’'S MOTION TO STRIKE

Alterra’s Motion to Strike is largely gendent on its Motion to Dismiss. As

explained above, Alterra canrids that Dickey’s claim for bad faith is unsuppor

and should therefore be dismissed. InMistion to Strike, Alterra argues that if the

claim for bad faith is dismissed, the Cosahould also strike the portion of Dickey
complaint seeking punitive damages. cBease Dickey still has an opportunity

amend his Complaint and properly allege @l for bad faith, the Court at this time

DENIES AS MOOT Alterra’s Motion to Strike.
V. CONCLUSION
For the reasons discussed above, the CGRANTS Markel's Motion to

Dismiss and Alterra’s Motion to Dismiss witeave to amend. (ECF Nos. 16, 8.

Further, the CouDENIES AS MOOT Defendant Alterra’s Motin to Strike. (ECH
No. 7.) Plaintiff shall file a firsamended complaint by September 29, 2015.

IT IS SO ORDERED.

. ¥ s 2
September 16, 2015 %ﬁ%fﬂfj

4 S
OTIS D. WRIGI;IT; Il
UNITED STATES DISTRICT JUDGE
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