Ettienne Glynn Cartg

2F13484

© 00 N o o b~ wWw N P

N NN NN NN NN R PR P B R B R R R
w N o 00N W N RFP O © 0N O 0~ W N B O

v. County of San Bernardino et al D

JEAN-RENE BASLE, CA Bar No. 134107

County Counsel

RICHARD D. LUCZAK, CA Bar No. 216197

Deputy County Counsel

385 North Arrowhead Avenue, 4th Floor

San Bernardino, CA 92415-0140

Telephone: (909) 387-0228

Fax: (909) 387-4069 Exempt per Gov. Code 86103

Attorneys for Defendants COUNTY OHFAN BERNARDINO, DEPUTY ALEX
BARRERO, and DEPUTYSTACY RAY TARVER

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

ETTIENNE GLYNN CARTER,
Plaintiff,

CASE NO. 5:15-cv-01206 SJO (KKXx)

[PROPOSED] PROTECTIVE
VS. ORDER
COUNTY OF SAN
BERNARDINO; DEPUTY ALEX
BARRERO; DEPUTY STACY
RAY TARVER, and DOES 3-20,
Inclusive,

Case assigned to:

District Judge S. James Otero and to
Magistrate Judge Kenly Kiya Kato

N N N N N N N N N N

)PLEASE NOTE CHANGES MADE BY THE COURT

Defendants. )

Pursuant to the parties’ stiptitan, the Court makes the following

protective order:
1.A. PURPOSES AND LIMITATION S

Discovery in this etion is likely toinvolve productionof confidential,
proprietary, or private information fowhich special protection from pub

disclosure and from userfany purpose other thangsecuting this litigation may

DC. 29

ic

be warranted. Accordingly, the partiesdtagy stipulate to and petition the Court to

enter the following Stipulated Protectiveder. The parties acknowledge that this
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Order does not confer blanket protectioms all disclosures or responses| to
discovery and that the pmeadtion it affords from public dclosure and use extends
only to the limited information or itemsahare entitled to confidential treatment
under the applicable legal principles. Teties further acknowledge, as set forth
in Section 12.3, below, that this Stiptéd Protective Order does not entitle them
to file confidential information under de&Civil Local Rule 79-5 sets forth the
procedures that must be followed and #tandards that will be applied whep a
party seeks permission from the dowarfile material under seal.

B. GOOD CAUSE STATEMENT

Defendants COUNTY OF SANBERNARDINO, DEPUTY ALEX
BARRERO, and DEPUTY STACY RAY TRVER and plaintiff ETTIENNE
GLYNN CARTER submitted a stipulatioand protective order in relation [to
plaintiff's request for produmn of documents seeking disclosure of the Internal
Affairs investigation (the fiformation”) related to thisase. Defendants claim the
documents are protected byter alia, the official information privilege. This
action is likely to involve the Defendantpersonnel file information for whigh
special protection from public discloswaad from use for any purpose other than
prosecution of this action is warrante®uch confidential and proprietgry
materials and information consist of, amastger things, confidential business|or
financial information, information regding confidential business practices,| or
other confidential research, developmemt,commercial information (including
information implicating privacy rights othird parties), information otherwise

12

generally unavailable to ¢hpublic, or which may berivileged or otherwis
protected from disclosure under state federal statutes, court rules, case
decisions, or common law. Accordingly, ¢xpedite the flow of information, to
facilitate the prompt resolution of disies over confidentiality of discovery
materials, to adequately protect infation the parties are entitled to keep
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confidential, to ensure that the parteee permitted reasonable necessary us

ps of

such material in preparation for and tine conduct of trial, to address th
handling at the end of the litigation, asdrve the ends of justice, a protect

eir

ive

order for such information is justified inithmatter. It is the intent of the parties

that information will not be designated @mfidential for tactical reasons and t
nothing be so designated without a good faghef that it has been maintained
a confidential, non-public manner, ancith is good cause why it should not
part of the public record of this case.

2. DEFINITIONS

2.1 Action: This pending federal law suit

2.2 Challenging Party: a Party oohParty that challenges the designa
of information or items under this Order.

2.3 “CONFIDENTIAL” Information orltems: information (regardless
how it is generated, stored or maintdp or tangible things that qualify f
protection under Federal Rubé¢ Civil Procedure 26(c), and as specified abov
the Good Cause Statement.

2.4 Counsel: Outside Counsel of Record and House Counsel (as \
their support staff).

2.5 Designating Party: a Party or iNParty that designates information

hat
in
be

Lion

of

or

e in

vell a

or

items that it produces in disclosures or in responses to discovery as

“CONFIDENTIAL.”

2.6 Disclosure or Discoveryaterial: all items or iformation, regardless ¢
the medium or manner in which it is gested, stored, or maintained (includir
among other things, testimony, transcripiisg tangible things), that are produg
or generated in disclosures or responses to discovery in this matter.

2.7 Expert: a person with specializkdowledge or experience in a mat
pertinent to the litigation who has been nme¢a by a Party or its counsel to se
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as an expert witness or asa@sultant in this Action.

2.8 House Counsel: attorneys who arelayees of a party to this Actiop.

House Counsel does not include Outdtinsel of Record aany other outsid
counsel.

2.9 Non-Party: any naturglerson, partnership, cor@ion, association, ¢
other legal entity not named a$arty to this action.

2.10 Outside Counsel of Record: attorneys who are not employee
party to this Action but are retained t@resent or advise a party to this Act
and have appeared in this Action on bebéthat party or are affiliated with a I
firm which has appeared on behalf chtlparty, and includes support staff.

2.11 Party: any party tihis Action, including all of its officers, directof
employees, consultants, retained exqpeand Outside Counsel of Record (;
their support staffs).

2.12 Producing Party: a Party or Nordiyathat produces Disclosure
Discovery Material in this Action.

2.13 Professional Vendors: persons entities that provide litigatio
support services (e.g., photocopying, viégag, translating, preparing exhib
or demonstrations, and organizing, sigri or retrieving datan any form of
medium) and their employees and subcontractors.

2.14 Protected Material: any Disclosuog Discovery Material that
designated as “CONFIDENTIAL.”

2.15 Receiving Party: a Party thetceives Disclosure or Discove
Material from a Producing Party.

3. SCOPE

The protections conferred by thidiglation and Order cover not or
Protected Material (as defined above), hlgo (1) any information copied
extracted from Protected Maial; (2) all copies, excerpts, summaries,
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compilations of Protected Materialné (3) any testimony, conversations,| or
presentations by Parties or their Counsat thight reveal Protected Material. Any
use of Protected Material at trial shallg@verned by the orders of the trial judge.
This Order does not govern the ugd’rotected Material at trial.

4. DURATION

Any use of Protected Mattial at trialor other court hearings or proceedings
shall be governed by the orders of thaltudge. Even after final disposition of
this litigation, the confidentiality obligains imposed by this Order shall remgin
in effect until a Designating Party agreetherwise in writhg or a court ordegr
otherwise directs. Final disposition shalldeemed to be the later of (1) dismigsal
of all claims and defenses in this Actiamith or without prejudice; and (2) fingl
judgment herein after the completion agxhaustion of all appeals, rehearings,
remands, trials, or reviews of this Action, including the time limits for filing [any
motions or applications for extensiontofie pursuant tapplicable law.

5. DESIGNATING PROTECTED MA TERIAL
5.1 Exercise of Restraint and CareDesignating Material for Protection.

Each Party or Non-Party that designatéermation or items for protection under
this Order must take care to limit any suidsignation to specific material that
qgualifies under the appropriate standarfise Designating Party must designate
for protection only those partof material, documents, items, or oral or written
communications that qualify so that oth@ortions of the material, documents,
items, or communications for which pection is not warranted are not swgpt
unjustifiably within the ambit of this OrdeMass, indiscriminate, or routiniz¢d
designations are prohibited. Designatiorest thre shown to be clearly unjustified
or that have been made for an improperpose (e.g., to unnecessarily encunber
the case development process or to ilrp@snecessary expenses and burdens on

5
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other parties) may expose the DesigmatParty to sanctions. If it comes to a
Designating Party’s attention that infoation or items that it designated for

y

protection do not qualify for protectiothat Designating Party must prompit
notify all other Parties that it is viitirawing the inapplicable designation.
5.2 Manner and Timing of Designations. Except as otherwise provided in
this Order (see, e.g., second paragrapbkection 5.2(a) below), or as otherwise
stipulated or ordered, Bilosure or Discovery Matal that qualifies for
protection under this Order must be cleasty designated befoithe material i$

© 00 N o o b~ wWw N P

disclosed or produced. Designation in conformity with this Order requires:

[EEN
o

(a) for information in documentaryform (e.g., paper or electronic

[EEN
=

documents, but excluding transcripts @é¢positions or other pretrial or trial

[EEN
N

proceedings), that the Producing Karaffix at a minimum, the legend
“CONFIDENTIAL” (hereinafter “CONFIDENIAL legend”), to each page that
contains protected material. If only a portimnportions of the material on a page

e I
o b~ W

gualifies for protection, the Producingarty also must clearly identify the

[EEN
(o]

protected portion(s) (e.g., by making ammiate markings in the margins). A

[EEN
\'

Party or Non-Party that makes origirddcuments available for inspection ne¢ed

[EEN
(oe]

not designate them for protection urditer the inspecting Party has indicated

[EEN
O

which documents it would like copiesthd produced. During the inspection and

N
o

before the designation, all ¢tfhe material made avallke for inspection shall Qe
deemed “CONFIDENTIAL.” After the inspecting Party has identified |the
documents it wants copied and prodycdee Producing Party must determjne

N NN
w NP

which documents, or portions thereagfjalify for protectionunder this Order.

N
N

Then, before producing the specified doents, the Producing Party must affix
the “CONFIDENTIAL legend” to each pagbat contains Protected Material,| If
only a portion or portions of the materiah a page qualifies for protection, the

N NN
N O O

Producing Party also must clearly idi&n the protected portion(s) (e.g., by

N
oo

making appropriate markings in the margins).

6
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(b) for testimony given in depositiorieat the Designating Party identify
the Disclosure or Discovery Materian the record, before the close of the
deposition all protected testimony.

(c) for information produced in sonierm other than documentary and for
any other tangible items, that the ProdigcParty affix in a prominent place pn
the exterior of the container or contain@rswhich the information is stored the
legend “CONFIDENTIAL.” If only a portion or portions of the informatipn
warrants protection, the Producing Partythie extent practicable, shall identify

© 00 N o o b~ wWw N P

the protected portion(s).

[EEN
o

5.3 Inadvertent Failures to Designatetimely corrected, an inadvertent

[EEN
=

failure to designate qualifieinformation or items d@enot, standing alone, waiyve

[EEN
N

the Designating Party’s right to secupeotection under this Order for sugch

[EEN
w

material. Upon timely correction of a dgsation, the Receiving Party must make

=
~

reasonable efforts to assure that the medtés treated inaccordance with thie

[ERN
a1

provisions of this Order.

L
N o

6. CHALLENGI NG CONFIDENTI ALITY DESIGNATIONS
6.1 Timng of Challenges. Any Party or Non-Party may challenge a

T
© o

designation of confidentialityat any time that is consistent with the Court’s
Scheduling Order.

6.2 Meet and Confer. The Challengiftarty shall initiate the dispute
resolution process under tal Rule 37.1 et seq,.

N N N DN
w N O

6.3 The burden of persuasion in auch challenge proceeding shall beg on

N
N

the Designating Party. Frivolous chalgees, and those made for an imprgper

N
(62}

purpose (e.g., to harass or impose uns&mgy expenses and burdens on qgther

N
(o]

parties) may expose the Challenging Pda sanctions. Unless the Designating

N
~

Party has waived or withdrawn the coleitiality designationall parties sha

N
oo

continue to afford the material in quiest the level of protection to which it |is

7
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entitled under the Producing Party’ssdmation until the Court rules on the
challenge.

7. ACCESS TO AND USE OFPROTECTED MATERIAL
7.1 Basic Principles. A Receiving Paray use Potected Material that is
disclosed or produced by ahet Party or by a Non-Parig connection with thig
Action only for prosecuting, dending, or attempting teettle this Action. Such
Protected Material may baisclosed only to the cajeries of persons and under
the conditions described in this Ord®vhen the Action has been terminated, a
Receiving Party must comply with thgrovisions of section 13 below (FINAL
DISPOSITION). Protected Material mudie stored and maintained by| a
Receiving Party at a location and in a secmanner that ensures that access is
limited to the persons autheed under this Order.
7.2 Disclosure of “CONFIDENTIAL” Information or Items. Unless
otherwise ordered by thewart or permitted in writing by the Designating Party, a
Receiving Party may disclose anynformation or item designated
“CONFIDENTIAL” only to:
(a) the Receiving Party’s Outside Counsel of Record in this Action, as well
as employees of said Outside Couns&lRecord to whom it is reasonably
necessary to disclose the information for this Action;
(b) the officers, directors, and empéms (including House Counsel) of the
Receiving Party to whom disclosureréasonably necessary for this Action;
(c) Experts (as defined in thiSrder) of the Receiving Party to wham
disclosure is reasonably necessary flois Action and who have signed the
“Acknowledgment and Agreemetd Be Bound” (Exhibit A);
(d) the court and its personnel;
(e) court reporters and their staff;
(f) professional jury or trial consuhiés, mock jurors, and Professional

8
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Vendors to whom disclosure is reasonaidgessary for thidction and who hav
signed the “Acknowledgment and Agreemt to Be Bound” (Exhibit A);

(g) the author or recipient of a document containing the information
custodian or other person who otheevmssessed or knew the information;

(h) during their depositits, witnesses ,and attorrsefor witnesses, in th
Action to whom disclosure i®asonably necessary provided:

(1) the deposing party requests that thitness sign the form attached
Exhibit 1 hereto; and

(2) they will not be permitted to keegmy confidential information unlef
they sign the “Acknowledgment and Agraent to Be Bound” (Exhibit A), unle
otherwise agreed by the Designating Yast ordered by theourt. Pages g
transcribed deposition testimony or exhildiwsdepositions that reveal Protec
Material may be separdyebound by the court reportand may not be disclost
to anyone except as permdtender this Stipulated Protective Order; and (i)
mediator or settlement officer, and their supporting persommedyally agree(
upon by any of the parties engdge settlement discussions.

8. PROTECTED MATERI AL SUBPOENAED OR ORDERED PRODUCED
IN OTHER LITIGATION

If a Party is served with a subpoena or a court order issued in
litigation that compels disclosure of amyformation or items designated in tk
Action as “CONFIDENTIAL,” that Party must:

(a) promptly notify in writing the Designating Party. Such notification
include a copy of the subpna or court order;

(b) promptly notify in writing the pdy who caused theubpoena or ordg
to issue in the other litigation that soroe all of the material covered by t
subpoena or order is subject to tiHsotective Order. Such notification sh
include a copy of this Stipated Protective Order; and

9
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(c) cooperate with respect to all reaable procedures sought to be purgued
by the Designating Party whose ProgecMaterial may be affected.

If the Designating Party timely seeksprotective order, the Party seryed
with the subpoena or court order shadk produce any information designated in
this action as “CONFIDENTIAL” before determination by theourt from which
the subpoena or order issued, unless the Party has obtained the Desjignatil
Party’s permission. The Degiating Party shall beardhburden and expense |of
seeking protection in that court of iterdidential material and nothing in thgse
provisions should be construed as authoegor encouraging a Receiving Party in
this Action to disobey a lawfuirective from another court.

9. A NON-PARTY'S PROTECTED MATERIAL SOUGHT TO BE
PRODUCED IN THIS LITIGATION

(a) The terms of this Order are applicable to information produced| by a
Non-Party in this Action and designatasl“CONFIDENTIAL.” Such information
produced by Non-Parties in connectiomthathis litigation is protected by the
remedies and relief provided by this Orddothing in these provisions should [be
construed as prohibiting a Non-Paftym seeking additional protections.

(b) In the event that a Party is recpd, by a valid discovery request,|to
produce a Non-Party’s confidential infortiza in its possession, and the Party is
subject to an agreement with the Nearty not to produce the Non-Party’s
confidential information, then the Party shall:

(1) promptly notify in writing the Reque#ing Party and the Non-Party that
some or all of the information requestedsubject to a confidentiality agreement
with a Non-Party;

(2) promptly provide the Non-Party with a copy of the Stipulated Protgctive
Order in this Action, the relevant dmeery request(s), and a reasonably specific
description of the information requesteahd (3) make the information requested

10
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available for inspection by the Non-Parilyrequested. (c) If the Non-Party fails
to seek a protective ord&om this court within 14days of receiving the notige
and accompanying information, the Reweg Party may produce the Non-Party’s
confidential information responsive tihe discovery request. If the Non-Party
timely seeks a protective order, tiigeceiving Party shall not produce any
information in its possession or contriilat is subject to the confidentiality
agreement with the Non-Pwibefore a determination lifie court. Absent a coyrt

order to the contrary, the Non-Party klieear the burden and expense of seeking

© 00 N o o b~ wWw N P

protection in this court of its Protected Material.

10

o 10. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

12 If a Receiving Party learns that, byatdwvertence or otherwise, it has
13 disclosed Protected Material to any person or in any circumstance not authorize
14 under this Stipulated Protective Ordre Receiving Party must immediately (@)
15 notify in writing the Designating Party of the unauthoriziéstlosures, (b) use its
16 best efforts to retrieve all unauthorizetpies of the Protected Material, |c)
17 inform the person or persons to whom uhauzed disclosures were made of|all
18 the terms of this Ordeland (d) request such person persons to execute the
19 “Acknowledgment and Agreement to Be WBwl” that is attached hereto |as
201 Exhibit A.

21

22 11. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE

23 || PROTECTED MATERIAL

24 When a Producing Party gives notite Receiving Parties that certain
25 inadvertently produced material is sedfj to a claim of privilege or other
20 protection, the obligations of the ReceigiParties are those set forth in Fedgral
z; Rule of Civil Procedure 26(b)(5)(B). Thisrovision is not intended to modify

whatever procedure may lestablished in an e-discayeorder that provides far

11
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production without prior privilege reviewursuant to Federal Rule of Evidence

502(d) and (e), insofar as the partiesach an agreemerdn the effect o

f

disclosure of a communication or imfeation covered by the attorney-clignt

privilege or work product protection,dhparties may incorporate their agreement

in the stipulated protective @er submitted to the court.

12. MISCELLANEOUS

12.1 Rightto Further Relief. Nothing ithis Order abridges the right of any

person to seek its modification by the Court in the future.

12.2 Right to Assert Other Objections. By stipulating to the entry of this

Protective Order no Party waives any right it otherwise would have to obj
disclosing or producing any informatiam item on any groundot addressed i
this Stipulated Protective Order. Similgrho Party waives any right to object
any ground to use in evidence of anytioé material covered by this Protect
Order.

ect to
n
on

ve

12.3 Filing Protected Material. A Partiqat seeks to file under seal any

Protected Material must ogly with Civil Local Rule79-5. Protected Material

may only be filed under seal pursuantat@ourt order authorizing the sealing

of

the specific Protected Material at issuk.a Party's request to file Protected

Material under seal is denied by the cotinen the Receiving Party may file the

information in the public record urde otherwise instructed by the court.

13. FINAL DISPOSITION

After the final disposition of this Actiorgs defined in paragraph 4, withi

60 days of a written requelsy the Designating Party, &a Receiving Party mu
return all Protected Material to the Prathg Party or destroy such material.

5t
AS

used in this subdivision, “all Protectédaterial” includes all copies, abstradgts,

compilations, summaries, and any othemfat reproducing or capturing any

12
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the Protected Material. Whether the ProtedWaterial is returned or destroyed,
the Receiving Party must submit a wrnitteertification to the Producing Party
(and, if not the same person or entiy,the Designating P) by the 60 day
deadline that (1) identifies (by categomyhere appropriate) all the Protected
Material that was returned or destrdyand (2)affirms that the Receiving Party
has not retained any copies, abstractanpilations, summaries or any other
format reproducing or captng any of the Protected Material. Notwithstanding
this provision, Counsel are entitled taai@ an archival copy of all pleadings,

© 00 N o o b~ wWw N P

motion papers, trial, deposition, anceaning transcripts, legal memorangda,

[EEN
o

correspondence, deposition and trial x| expert reports, attorney wark

[EEN
=

product, and consultant and expert weprkduct, even if such materials contain

[EEN
N

Protected Material. Any sudirchival copies that contain or constitute Protected

[EEN
w

Material remain subject to this Peotive Order as set forth in Section 4
(DURATION).
14. Any violation of this Order maipe punished by anynd all approprite

T e
o 0 b

measures including, without litation, contempt proceedings and/or monetary

[EEN
\'

sanctions.
15. The agreement of the parties l@rdied in this Practive Order does

T
© o

not constitute an admission or agreemi@t any documents or information|is

N
o

subject to discovery, or is admissible as evidence, in this case. Designation of ar

N
[y

information as subject to this Prote&i®Order shall have no meaning or effect

N
N

whatsoever with respect to the substanisseies in this proceeding or the claims

N
w

or defenses of any party hereto.

N
N

16. Nothing in the protective order gl be construed as authorizing a

N
(62}

party to disobey a lawful subpoenacourt order issued in another action.

N N DN
0 N O

13
2F13484 PROTECTIVE ORDER




IT IS SO ORDERED.

DATED: June 7, 2016

HON.KENLY KIYA KATO
UNITED STATES MAGISTRATE JUDGE
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