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Vorship Center v. Donald Richard Gridiron Jr. et al Dod.

@)
Anited States District Court
Central Digtrict of California
AGAPE FAMILY WORSHIP CENTER, | Case No. 5:15-cv-1465-ODW-SPx
INC.,
Plaintiff, ORDER GRANTING IN PART AND
V. DENYING IN PART DEFENDANT
DONALD RICHARD GRIDIRON, JR., | WESTERN STATES GOLF
and WESTERN STATES GOLF ASSOCIATION’'S MOTION TO
ASSOCIATION, DISMISS [12] AND GRANTING ITS
Defendants. MOTION TO STRIKE [13]

. INTRODUCTION
Pending before the Court iBefendant Western States Golf Associatio
(“WSGA”) Motion to Dismiss and Motion to Strike Portions of the First Amen(
Complaint (“FAC”). (ECF Nosl12, 13.) For the reasodsscussed below, the Cou
GRANTS IN PART and DENIES IN PART the Motion to Dismiss anGRANTS
the Motion to Strike, upon converting it into a motion to disrhiss.

! After carefully considering the papers filéd support of and in oppii®n to the Motions, the

Court deems the matter approprifde decision without oral argumented. R. Civ. P. 78; L.R. 7}
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. FACTUAL BACKGROUND
Plaintiff Agape Family Worship CentdfAgape”) filed suit against Donalc
Richard Gridiron, Jr. (“Gridiron”) and W&A on July 22, 2015. (ECF No. 1

Agape’s claims arise from the theft ofradst $5 million from Agape by its accountant

Gridiron, over a period ranginffom 2007 through early 2014.1d() The First
Amended Complaint (“FAC"Wwas filed on Septeber 11, 2015, attaching Gridiron]
plea agreement in his criminal case. (ECF No. 11.)

In the FAC, Agape alleges that, duritige relevant time period, Gridiron we
also WSGA's accountant and treasurer, emaducted all bankingctivities on behalf
of WSGA. (d. 1917, 18, 20.) In that capacit@ridiron “funneled” approximately
$1.9 million of Agape’s stolen money through WSGAd. (I 1, 24.) According tc
Agape, WSGA utilized a portion of theirfds received from Agape to pay for
routine operating expenses when its cash flow was insufficient to cover
expenses.|d. 1 24.)

Based on these allegations, Agape hasrisbelaims for breach of fiduciar
duty and fraud against Gridiron, and aiol for negligence against WSGAId.(11
26-39.) Against both Gridiron and WSGA, &ge has asserted ates for conversion,
money had and received, unjust enrichmant receipt of stolen propertyld. (Y9 40-
55.)

WSGA moved to dismiss and to strik@rtions of theFAC on October 9,
2015% (ECF Nos. 12, 13.) Timely oppositioard replies were fitk (ECF Nos. 20,
21, 24, 25.) The motions are ntwefore the Court for decision.

2 WSGA requests that the Courkésjudicial notice of the complat in the adversary bankruptcy
proceeding, Case No. 2:14-ap-01709-MBape Family Worship Center, Inc. v. Donald Richard
Gridiron, Jr., et al, filed in the United StateBankruptcy Court for the Central District of Californi
(ECF No. 14.) The Court takes judicialtice of the complaint. Fed. R. Evid. 2Q1nited States ex
rel. Robinson Rancheria Citizens Council v. Borneo, B¢l F.2d 244, 248 (9th Cir. 1992) (a cou
“may take notice of proceedings in other courtshbwathin and without théederal judicial system,
if those proceedings have a direglation to matters at issue.”).
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lll.  LEGAL STANDARD
Federal Rule of Civil Procedure 12(b)(@jovides that a court may dismiss

complaint for lack of a cognizable legal theory or insufficient facts pleaded to suppol

an otherwise cognizable legal theoralistreri v. Pacifica Police Dep/t901 F.2d
696, 699 (9th Cir. 1990). To survive asumtissal motion, a complaint need on
satisfy the minimal notice pleading requirements of Rule 8(af@jter v. Jones319

<

F.3d 483, 494 (9th Cir. 2003). The factullégations “must be enough to raise a right

to relief above thapeculative level.”Bell Atl. Corp. v. Twombjy550 U.S. 544, 555

(2007). Essentially, the complaint must “cantsufficient factual matter, accepted
true, to state a claim to reliefahis plausible on its face.Ashcroft v. Igbal556 U.S.
662, 678 (2009).

The determination as to whether a cormtlaatisfies the plausibility standard
a “context-specific task that requires theviewing court to draw on its judicig
experience and common senseld. at 679. A court is geerally limited to the
pleadings and must construk ‘“éactual allegations set fdntin the complaint . . . a
true and . . . in the light mo&ivorable” to the plaintiff.Lee v. City of L.A.250 F.3d
668, 688 (9th Cir. 2001). Hweever, a court need not blindly accept conclus
allegations, unwarranted deductions of fact, or unreasonable infereBpeswell v.
Golden State Warrior266 F.3d 979, 988 (9th Cir. 2001).

Generally, a court should freely givale to amend a corgint after granting
a dismissal. Fed. R. Civ. P. 15(a). Howee a court may dengave to amend whe
“the court determines thatdhallegation of other factonsistent with the challenge
pleading could not possibly cure the deficiencygthreiber Distrib. Co. v. Serv-Wg
Furniture Co, 806 F.2d 1393, 1401 (9th Cir. 1986¢gealsoLopez v. Smit203 F.3d
1122, 1127 (9th Cir. 2000).

IV. DISCUSSION

WSGA moves to dismiss all of Agape’sarhs against it, namely (1) vicariol

liability, (2) negligence, (3) conversiorf4) money had and ceived, (5) unjust
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enrichment, and (6) receipt of stolen pnmape WSGA also moves to strike th
portions in the FAC that reference punitive damages against WSGA.

1.  Vicarious Liability

WSGA argues that it cannot be heldcariously liable for Gridiron’s
wrongdoings. (Motion [*Mot.”]16-20.) Under the doctrine oéspondeat superior

e

an employer is liable for the torts of @mployees committed within the scope of the

employment. Lisa M. v. Henry MaydNewhall Mem’l Hosp.12 Cal. 4th 291, 296

(1995). “[A]ln employee’s willful, maliciousnd even criminal torts may fall withi
the scope of his or her employment forgmses of respondeat superior, even tho
the employer has not authorized the employee to commit crimes or intentional
Id. at 296-97. To be within the scope ofdayment, the employee’s tort must have
“causal nexus” to the employee’s world. at 297. For a “causal nexus” to exist, t
tort must be “engendered loy arise from the work.”ld. at 298. To constitute suc
an “outgrowth” of employment, “the risk d@brtious injury mustbe inherent in theg
working environment or typical of or broadly incidental to the enterprise
employer] has undertakenld. (internal citations and quotation marks omitted).
The scope of employment is limiteldpwever, by an element of foreseeabili
an employer is liable only when, considering the enterprise’s operations, the 1
injury is generally foreseeabldd. at 299. Foreseeability “merely means that in

context of the particular enterprise, amployee’s conduct i®iot so unusual of

startling that it would seem unfair to inde the loss resulting from it among oth
costs of the employer’s businesdd. (citing Rodgers v. Kemper Constr. C60 Cal.
App. 3d 608, 618-19(1975)). In other wordsan employer will not be helg
vicariously liable for an employee’s malicis or tortious conduct “if the employs
substantiallydeviates from the employment duties for personal purpodesariners

Ins. Grp. v. Cnty. of Santa Clard1l Cal. 4th 992, 1004-05 (1995) (emphasig i

original).
The Court finds that Agape has suféintly pleaded WSGA'’s vicarious liability
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for the claims against Gridin. Agape alleges that Gnidn, as WSGA's treasurer

and accountant, conducted all bankiagtivities on behalfof WSGA, deposited
unauthorized checks from Agapo WSGA'’s bank account, and used those fund

pay for WSGA'’s routine operating expenséBAC 1 18, 20, 23, 24.) Itis “typica
of or broadly incidental” to the duties @f treasurer and amgntant to engage in

banking activities on behalf dfis employer and to pafor its routine operating
expenses. See PCO, Inc. v. Christensen, Mille&ink, Jacobs, Glaser, Weil &
Shapirqg 150 Cal. App. 4th 384, 393-94 (2007awi firm can be held vicariousl
liable for partner’'s particigeon in removing cash from client's residence to h
client post bail and cover lelgiees, because those activities are “typical of or brog
incidental” to the practice of a white-calldefense lawyer)Moreover, an accountar
and treasurer’s theft of a third party tmver the employer'soutine operating
expenses, is foreseeable in that the conguatot so unusuabr startling” and does
not deviate substantially from his dutidsl. at 393 (triable issues of fact remain as
whether lawyer's removal of cash fromlient's residencewas a foreseeabl
consequence of the legal fegsnerated by the law firmgee also Inter Mountair
Mortg., Inc. v. Sulimen78 Cal. App. 4th 1434, 1442@{00) (loan representative
submission of fraudulent loan applicationléader was foreseeable). Thus, the Cc
DENIES the motion to dismiss as it pertains to WSGA's vicarious liability.

2. Negligence

Agape alleges that it was injured BYSGA’s “negligence in supervising
prohibiting, controlling and regulating tre@nduct of Gridiron . . . .” (FAC { 38,
WSGA seeks to dismiss what is essentiallyegligent supervision claim on the ba
that it is barred by the economic loss rule. (Mot. 25-27.) According to WSGA

¥ WSGA additionally contends that the “adverseriese exception” applies to cut off its vicarious
liability. (Mot. 17.) The Court will not considerithargument given thateéhapplicability of this
exception is a question of fact that is inagprate for resolution ahe pleading stageSee Cement
& Concrete Workers Dist. Council Peas Fund v. Hewlett Packard CA®64 F. Supp. 2d 1128,
1144 (N.D. Cal. 2013).
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economic loss rule prohibits a plaintiffne alleges negligence from recovering f
purely economic loss. (Mot. 26.) Howey®/SGA's relianceon the economic los!
rule is misplaced. The rulaore accurately stands foretiproposition that there is n

tort liability for economic loss caused byetmegligent performance of a contrart.

JMP Securities LLP v. Erlich \Altair Nanotechnologies Inc880 F. Supp. 2d 1029
1042-43 (N.D. Cal. 2012kee also Robinson Helicopter Co., Inc. v. Dana C@9.
Cal. 4th 979, 988 (2004) (“The economic loske mequires a purchaser to recover
contract for purely economic loss due disappointed expectations, unless he
demonstrate harm abovedabeyond a broken contractyadomise.”). Given that
there is no contract at issue here, the economic loss rule is inapplicable.
Nevertheless, Agape fails &dlege sufficient facts to state a cause of action

negligent supervision becau$ability for negligent sup®ision requires “knowledge

by the principal that the agent or servanswgperson who could nbe trusted to ac
properly without being supervised.Burnett v. Nw. Trustee Servs., In2015 WL
566702, at *1 (C.D. Cakeb. 9, 2015) (citingNoble v. Sears, Roebuck & C83 Cal.
App. 3d 654, 664 (1973)).The FAC contains no fagal allegations from which
WSGA'’s knowledge could be inferredSee Farias v. Nat'l R.R. Passenger Cor

2015 WL 4749002, at *7-8 (O. Cal. Aug. 11, 2015)(dismissing negligent

supervision claim because plaintiff @d no facts from which the court cou
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reasonably infer that employer knew ¢wosld have known of employee’s harassing

conduct). Given the allegation that W& entrusted Gridiron with its own ba
accounts, the more plausible infererweeuld be that WSGAad no knowledge o

Gridiron’s untrustworthiness. Therefore, the CABRANTS the motion to dismiss

Agape’s negligence claimith leave to amend.

3. Civil Theft / Conversion

“Conversion is the wrongful exercisef dominion over the property g
another.” Oakdale Village Group v. Fongt3 Cal. App. 4th 539, 543 (1996). TI
elements of conversion are: “(1) the ptdfis ownership or right to possession of tf
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property at the time of the conversiqg) the defendant’s conversion by a wrong

act or disposition of property rights; and (3) damageBlindys Cosmetics, Inc. V.

Dakar, 611 F.3d 590, 601 (9th Cir. 2010) (citi@gkdale Village Group43 Cal. App.
4th at 543-44).

WSGA argues that Agapet®nversion claim must ksismissed because (1) th
FAC fails to allege a specific, identibe sum at issue and (2) WSGA was a “m¢

conduit” that inadvertently held Agape’srds. (Mot. 27-30.) The Court, howeve

declines to dismiss Agape’s claim on these bases.

First, at the pleading stage, it is sufficient to allege that “approximately”
million of Agape’s funds were converteddrangi v. JP Morgan Chase BankR011
WL 1807174, at *2 (N.D. Cal. May 11, 201{While [the plaintiffl may have to
establish the specific amount allegedly takewrder to prove her case, she need
do so merely to statecaim [for conversion].”);Natomas Gardens Inv. Grp., LLC
Sinadinos 710 F. Supp. 2d 1008, 1019 (E.D. Cal. 2010) (“Considering the it
pleading requirements in fedé@urt, . . . at the pleading stage it is only necess
for plaintiffs to allege an amount of monthat is ‘capable of identification.”
PCO, Inc, 150 Cal. App. 4th at 397)).

Second, WSGA's lack of knowledge Qfridiron’s theft does not preclude

(citing

conversion claim against it.

[T]he foundation for the action of conversion rests neither in
the knowledge nor the intent tife defendant. It rests upon
the unwarranted interferea by defendant with the
dominion over the property of the plaintiff from which
injury to the latter results. Enefore, neither good nor bad
faith, neither care nor négence, neither knowledge nor
ignorance, are the gist of the action.

Burlesci v. Peterser68 Cal. App. 4th 162, 1066 (1998) (citing?oggi v. Scoit167
Cal. 372, 375 (1914)) (reversing dismissal of conversion claim because i
irrelevant that defendant leved he had a security imést in the collateral he
allegedly converted). Aga&palleges that money stoldrom it was deposited intq
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=

WSGA'’s bank account and th&tSGA spent a portion of ¢éhstolen funds to pay fo
its routine operating expenses. (FAC  28ych allegations are sufficient to state¢ a
claim for conversion. Therefore, the CoMENIES the motion to dismiss Agape’s
conversion claim.

4, Money Had and Received

To state a claim for money had and recej\eglaintiff must allege that (1) the
defendant received mondyat was intended to be used for the benefit of the plaintiff,
(2) the money was not used for the benefitha plaintiff, and (3) the defendant has
not given the money to the plaintifiChase Inv. Servs. Corp. v. Law Offices of Jon
Divens & Assocs., LLC748 F. Supp. 2d 1145, 1175 (C.D. Cal. 201%9hultz v.
Harney, 27 Cal. App. 4th 1611, 1623 (1994) (pl#inmust allege that the defendant
is indebted to the plaintiff for a carh sum “for money had and received by the
defendant for the use of the plaintiff.”)This claim “lies wlerever one person has
received money which belon¢s another, and which iaquity and good conscienge
should be paid oveo the latter.” Gutierrez v.Girardi, 194 Cal. App. 4th 925, 937
(2011) (citing Weisy. Marcus 51 Cal. App. 3d 590, 599 (1975)).

WSGA argues that this claim should berdissed because (1) it did not bengfit
from or know about Gridiron’s theft, and)(#he principle of equity bars Agape|s

claim where it failed to inspect its ownrik@aaccount records, the same “misconduct
that Agape alleges against WSGA. (M80-33.) The Court disagrees. The FAC
sufficiently alleges that WSGA benefitkédrom Gridiron’s theft. (FAC § 24 ("“WSGA

utilized a portion of the funds received frdgigape] to pay for its routine operating
expenses . . . .”).) That WSGA was umag that money stolen from Agape was
deposited into its account does not neadgspreclude a clan for money had and
received. Twining v. Thompsqr68 Cal. App. 2d 104, 114945) (where defendar
“had no knowledge of his wrongf detention” of plaintiff’'s money, plaintiff states [a

—
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claim for money had and receivedafdemand for its return was madeFinally,
WSGA provides no case law support foe ghroposition that a claim for money hg
and received fails on equity grounds if theiptiff is guilty of the same failings as th
defendant or if the defendant was alsaciim of the theft. Thus, the CoURENIES
the motion to dismiss Agape’saiin for money had and received.

5. Unjust Enrichment

WSGA argues that there is no independesuse of action in California faor

unjust enrichment. (Mot. 33-34.) Agapentends that California courts are split

e

DN

the issue and that its unjust enrichmelaim should be dismissed only if anot)']ler

cause of action for restitutionpadamages survives the motion to dismiss. (Opposi
[“Opp.”] 30.) The Ninth Circuit recogmes a claim for ungt enrichment.See Berger
v. Home Depot USA, Inc741 F.3d 1061, 1067 (9th CR014). However, Agape’s
claim for money had and received, an acfi@nrestitutionary damages, survives t
motion to dismiss. See Gutierrez194 Cal. App. 4th at 937 Therefore, the Cour
GRANTS the motion to dismiss Agape’s unjustrichment claimwithout leave to
amend.

6. Receipt of Stolen Property

WSGA contends that this claim should be dismissed because liability for re
of stolen property is premised on adtkaowledge of theft, which WSGA did ng
have. (Mot. 35.) Califorai Penal Code section 496&ates, “[e]very person wh
buys or receives any property that has b&tefen or that has been obtained in g
manner constituting theft or extortioknowing the property to be so stolen
obtained . . . shall be punished by imprisonmhen . .” (emphasis added). An
person injured by a violation of section 486(ay bring a civil action for three time
the amount of actual damageSeeCal. Pen. Code § 496(c).

The Court finds that WSGA cannot be hélidectly liable for receipt of stolef

* The Court assumes for purposes of decidingrtoion to dismiss that Agape made a demand tg
WSGA for the return of the moneyathallegedly belongs to Agape.
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property given its lack of knowledge, butatithe FAC alleges sufficient facts to hg
WSGA vicariously liable. See Lisa M.12 Cal. 4th at 296-97 (“[A]Jn employee
willful, malicious and even criminal tortsray fall within the scope of his or hg
employment for purposes of respondegbesior, even though the employer has
authorized the employee to commit crimesnéentional torts.”). Therefore, the Cou
DENIES the motion to dismiss Agape’s claior receipt of stolen property.

7.  Statute of Limitations

WSGA argues that Agape’satins are at least partially time-barred given t
Gridiron began stealingnoney from Agape in 2007. (Mot. 21-25; FAC ¥ 21.)
Agape contends that its facially time-baratdims are saved by the application of
discovery rule, fraudulent concealment, and equitable estoppel. (Opp. 22-23.)

The Court finds that Agape’s allegats are insufficient to support th

application of these doctrines. For thesetdioes to apply, a plaintiff must plead

facts to show that it failed to uncover the alleged wrongdodegpitereasonable
diligence. Yumul v. Smart Balance, In@33 F. Supp. 2d 1117, 1130 (C.D. Cal. 20
(“In order to invoke the delayed discovexyception to the statute of limitations, ti
plaintiff must specifically plead facts witicshow . . . the inability to have mag
earlier discovery despite reasonable @itige.”) (internal brackets omittedBernson
v. Browning-Ferris Indus.7 Cal. 4th 926, 933-34 (1994) (fraudulent concealm
tolls the running of the statute until ti@ongdoing is “discovert or through the
exercise of reasonable diligencegljould have [been] discoveredBernson 7 Cal.
4th at 936 (citingsanchez v. S. Hoover Hosp8 Cal. 3d 93, 99 (1976)) (“The rule ¢
equitable estoppel includes, eburse, the requirementaththe plaintiff exercise
reasonable diligence.”). Here, Agape fails to allege facts shoamygdiligence
whatsoever over the course of seven geduring which Gridiron stole millions @

® Cal. Code Civ. Proc. § 335.1(two-year limitation for negligend&jrren v. Lawler343 F.2d 351,
360 (9th Cir. 1965) (two-year limitation for moneydnand received); Cal. Code Civ. Proc. 8 338(
(three-year limitation for conversion); Cal. P@uade § 801 (three-yeaniitation for receipt of
stolen property).
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dollars from the church.

Moreover, to establish entittement tolling based on a dendant’s alleged
fraudulent concealment, a plaintiff mupbint to “some active conduct by th
defendant, above armbyond the wrongdoing upon which thlintiff's claim is filed,
to prevent the plaintiff from suing in time.”Lukovsky v. City & Cnty. of Sa
Franciscq 535 F.3d 1044, 1052 (9th Cir. 2008). In other words, the alleged bas

tolling must not simply overlap the plaintiff's cause of actiod. Agape argues that

the FAC affirmatively pleaded fraudulent coneeaht in that it alleges that “Gridiro
instructed [Agape’s] book keepant to open the bank statements and hold them
him” and that he “took blank checks from [Amg with him when hdeft the church
campus and returned to California.” @ 22; FAC § 15, 16.) However, such

conduct does not rise “abovadabeyond” Gridiron’s theft and his efforts to hide |[it.

Given that the Court grants leave toeard the FAC, however, Agape has anot
chance at alleging sufficient facts to suggbe application of the doctrines that m
save its facially time-barred claims.

8. Punitive Damages

As a preliminary matter, WSGA'’s Rul&(f) motion to strike punitive damage
from the FAC is procedurally improperThe Ninth Circuit construes Rule 12(
narrowly, finding it improper to strike portis of the pleading if those portions a
not: (1) an insufficient defense; (2) redundant; (3) immaterial; (4) impertinent; ¢
scandalous. Whittlestone, Inc. v. Handi-Craft Co618 F.3d 970, 973-74 (9th Ci
2010). UndemWhittlestone it is procedurally improper to bring a motion to stri
punitive damages because punitive damagesoddall under any of the Rule’s fiv
enumerated categoriesSee e.qg.Rittenberg v. Decision One Mortg. C@012 WL
10423361, at *5 (C.D. Cal. @cl2, 2012) (denying motion to strike punitive damay

underWhittlestonebecause it is procedurally imprape Therefore, the Court shall

convert WSGA’s motion to strike inta Rule 12(b)(6) motion to dismissSee
Redlands Country Club, Ine. Cont’l Cas. Cq.2011 U.S. Dist. LEXIS 155911, ¢
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*16-17 (C.D. Cal. Jan. 28, 201{gonverting motion to strike punitive damages ir
Rule 12(b)(6) motion to dismiss).

WSGA argues that the request for punitilganages should be stricken from t
FAC as to the claims for money had ardeived, unjust enrichment, and conversi
Agape does not oppose striking punitive damages against WSGA for money h
received and unjust enrichment. (Opp. B.foes, however, opge striking punitive
damages against Gridiron and against WSG#odke conversion claim. (Opp. 4-5.

The Court dismisses the request fanpive damages against WSGA as to {
claim for money had and receiveBee Steiner v. Rowle¥5 Cal. 2d 713, 720 (195(
(punitive damages cannot be recoverednmmey had and recesd). Because thg
unjust enrichment claim has been dismissedhotion to dismiss punitive damages

to this claim is moot. Td Court does not decide whethmunitive damages shall be

dismissed against Gridiron as it is WSGwt Gridiron, that brings this motion.

As to the conversion claim against WSQAe Court dismisses the request |

punitive damages. Under a theory ofedir liability, punitive danages are awardabl
for conversion if a plaintiff can make @h‘required showing of malice, fraud, ¢
oppression.” Haigler v. Donnelly 18 Cal. 2d 674, 681 (1941 Agape fails to allege
facts showing any malice, fud, or oppression on the part of WSGA. Under a the
of vicarious liability, an employer canndte held vicariously liable for punitivg
damages unless the employer had advance lkedge of the unfitness of the employ
and was reckless in employing him, authed or ratified the employee’s wrongfl

conduct, or the employee was hired in anagerial capacityral was acting in the

scope of employmentWeeks v. Baker & McKenzié3 Cal. App. 4th 1128, 1148-4
(1998);see alsdCal. Civ. Code § 3294(b). The FAC fails to plead facts showing
any of these conditions are niegre. Accordingly, the Cou@RANTS the motion to
dismiss claims for punitive daages with leave to amend.
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For the above reasons, the C@BRANTS IN PART andDENIES IN PART
WSGA's Motion to Dismiss. (ECF Nos. 123.) The Court denies the Motion as
all claims except for the claims for gl|gence, unjust enrichment, and puniti
damages. The negligence and punitive dpaeeclaims are dismissed with leave
amend. Plaintiff shalhave fifteen (15) days tide an amended complaint.

IT IS SO ORDERED.

February 16, 2016

V. CONCLUSION

\ h
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OTIS D. WRIGHT, Il
UNITED STATES DISTRICT JUDGE
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