Reginald Lockhdrt v. Columbia Sportswear Company et al Dod.
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Anited States District Court
Central District of California
REGINALD LOCKHART, Case No. 5:15-cv-01534-ODW-PLA
Plaintiff,
V. ORDER GRANTING MOTION TO
COLUMBIA SPORTSWEAR REMAND [14]
COMPANY,
Defendant.

[. INTRODUCTION
Plaintiff Reginald Lockhart (“Lockhdltf moves to remand this action t
Riverside Superior Court for lack of sebj-matter jurisdiction. (ECF No. 14
Lockhart argues that Defendant Quoloia Sportswear USA Corporatig
(“Columbia”), failed to establish divatg jurisdiction under 28 U.S.C. § 133
because Columbia failed to prove that timount in controveysexceeds $5,000,00(
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)

as required by the Class Aati Fairness Act of 2005 (“CAFA”). For the reasons

discussed below, the Court finds th@blumbia’s Removal does not meet t
standards set forth by 28 U.S&1446. Therefore, this CoUBRANTS Plaintiff's
Motion to Remand. (ECF No. 14.)

! After carefully considering theapers filed in support of and apposition to the Motion, the Coul
deems the matter appropriate fl@cision without oral argument. Fed. R. Civ. P. 78; L.R. 7-15.
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II. FACTUAL BACKGROUND
On June 23, 2015, Lockhart filed hw@riginal class action complaint i

Riverside Superior Court, alleging causesaofion for: (1) failue to pay overtime
wages, (2) failure to provide meal peripd8) failure to provide rest periods, (4)

failure to pay minimum wagg (5) failure to timely pay all wages upon termination,

(6) failure to timely pay wges during employment, (Zailure to provide accuraté

wage statements, (8) failure to keep appropriate payroll records, (9) failure t

reimburse business expenseas] §10) unfair business competition. (ECF No. 1, Not.

of Removal ['NOR”] Ex. A.) These claims only involveate law. Lockhart define
the putative class members as “[a]ll catr@and former hourly-paid or non-exem
employees who worked for any of the Defemdawithin the State of California.”ld.
1 13.) In the Complaint, Lockhart furthalleges that the amoumnt controversy for
his individual claims fell below $75,000Id(  1.)

Columbia removed this action on July 29, 2015 on the basis of diversity

jurisdiction under CAFA. OrAugust 14, 2015, Lockharmoved to remand. (ECI

No. 14.) Columbia timely opposed and Lockhanmely replied. (ECF Nos. 17, 18
Lockhart’s Motion is now bef@ the Court for decision.
II1. LEGAL STANDARD

Federal courts are courts of lindtejurisdiction, ha&ing subject-matter

jurisdiction only over matters authorizdyy the Constitution r&d Congress. U.S.

Const. art. lll, § 2, cl. 1see also Kokkonen v. Guardian Life Ins. 80Am, 511 U.S.
375, 377 (1994). A suit filed in state courtynize removed to fedal court only if the

federal court would hee had original jurisdiction ovehe suit. 28 U.S.C. § 1441(a).

But courts strictly construe the remowstlatute against removal jurisdiction, a
“[flederal jurisdiction must beejected if there is any douls to the right of remova
in the first instance.” Gaus v. Miles, In¢.980 F.2d 564, 566 (9th Cir. 1992). TI
party seeking removal bears the burdersifiblishing federal jurisdictiorDurham v.
Lockheed Martin Corp445 F.3d 1247, 1252 (9th Cir. 2006).
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Federal courts have original jurisdan where an action presents a feds
guestion under 28 U.S.C. § 1331, or diversitycitizenship under 28 U.S.C. § 133
A defendant may remove a case from stadart to federal co@irpursuant to the
federal removal statute, 28%&IC. § 1441, on the basis of federal question or dive
jurisdiction. To exercise diversity jurimtion, a federal coiirmust find complete
diversity of citizenship among the adversetiea, and the amount in controversy mi
exceed $75,000, usually exclusive of interest and costs. 28 U.S.C. § 1332(a).

Under CAFA, federal courts have originatisdiction over a class action if (1
the parties are minimally diverse, (2) tm®posed class has more than 100 memA
and (3) the aggregated amount in cownersy exceeds $5 million. 28 U.S.C.
1332(d)(2), (d)(5)(B);see alsoDart Cherokee Basin Operating Co. v. Owens—
U.S.——, 135 S. Ct. 547, 554-55 (2014).

V. DISCUSSION

Columbia argues that this Court hasgoral jurisdiction pursuant to CAFA
because (1) Lockhart and Colbia are citizens of differerstates, (2) the class actig
is filed on behalf of morehan 100 putative class members, and (3) the amou
controversy exceeds $5 million. (NOR { @.9ckhart contends that the Court shot

remand this matter because Columbia ¢hite prove diversity of citizenship and

inadequately demonstrated that theoant in controversy exceeds $5 million.

As the removing party, Columbia bedh& burden of proving federal subjeg

matter jurisdiction under CAFA by@eponderance of the evidendeodriguez v. AT
& T Mobility Servs. LLC728 F.3d 975, 981 (9th Ci2013). Recently, the Supren
Court has said that a defendant can lsia the amount in controversy by @
unchallenged, plausible assertion of tAsount in controversy in its notice (
removal. Dart Cherokee Basin Operating Cd.35 S. Ct. at 554-55. However, if tl
defendant’s assertion of the amount in coversy is challenged by the plaintiff in
motion to remand, both sides submit praaid the court may then decide where

preponderance liedd. “Under this system, CAFA’s griirements are to be tested
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consideration of real evidencadathe reality of what is @take in the litigation, using
reasonable assumptions underlying the nigdat's theory of damages exposur
Ibarra v. Manheim Invs., Inc775 F.3d 1193, 1197 (9th Cir. 2015).

117

When discussing the amount in contn®yg a removing party cannot speculate,

but must provide the underlying facts supporting its calculatigmsn v. Polo Ralph
Lauren Corp, 536 F. Supp. 2d 1199, 1205 (E.D. Cal. 2088 alsdGaus 980 F.2d
at 567. A court’s ultimate inquiry is tl@mount put “in controversy” by the plaintiff’
complaint, not what a dafdant will actually owe Korn, 536 F. Supp. 2d at 1205.

Columbia argues that the amount in cownérsy is at least $5,768,586.83, w
another $1,442,146.71 in attorney’s fedsockhart contests Columbia’s conclusio
because of the lack of underlying evidende explained in further detail below, th
Court disagrees with the assumptions undieglyhe alleged amoumt controversy.

First, Columbia calculates a range mdssible penalties for Lockhart's Fir
Cause of Action, failure tpay overtime wages. (NOR3{L.) Assuming one, three, ¢
five hours of overtime per week for each@ayee, Columbia posits that the penalt
could range from $371,779.61 $1,858,898.93. The Court believes that this ra
does not actually reflect the overtime claimpassented in the Complaint. Lockha
alleges that Columbia ifad to pay the overtimg@remium (time-and-one-half) to
employees who worked more than eight hoairday or more than forty hours in
week. (NOR Ex. A 11 53, 55.) Lockhart dasot allege that Columbia failed to pq
less than an employee’s normal wages fahswork. Therefore, Columbia shou
have based its calculations on the additional amount per hour that employee
entitled to receive for overtime workeabt the total overtime wage.

For example, Lockhart earned $8.7% heur during his employment. (Youn
Decl. 1 6.) If Lockhart worked over eighburs in a day, he would earn an ex

$4.375 per hour on top of shinormal hourly wage for total of $12.75 per hour

Lockhart alleges in the Complaint that daed other class members were not paid {
extra overtime premium on top of their n@nmourly wage. The Court’s calculatior
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based on this overtime premium produpenalties ranging from $123,926.54
$619,632.68 for one andvé hours of overtime per week, respectivélyThe Court
finds that assuming only one hour of eotime per week is reasonable giv
Lockhart’'s allegations that class membexsrked overtime but were not paid tim
and-one-half “[a]t dlmaterial times.” (NOR Ex. A { 37seeJasso v. Money Mar
Express No. 11-CV-5500 YGR, 2012 WL 699465, ‘@& (N.D. Cal. Mar. 1, 2012)
(“Given the allegations of a ‘uniform poy and scheme’ and that violations toq
place ‘at all material times,’ one violationrpeeek . . . is a sensible reading.”).
Additionally, Columbia provided no @ence regarding the average numbe
overtime worked by its employees althouglprésumably controls and has accesg
the business records that would mecessary for such a calculatiorfbeeRoth v.
Comerica Bank799 F. Supp. 2d 1107,117 (C.D. Cal. 2010) (“[l]t is proper fo
district courts to consider which partyshaccess to or control over the records ¢
information required to determine whetlibe amount in controversy requirement
met.”). Without such eviehce, the Court believes aasonable calculation of th
amount in controversy for Lockh& First Cause of Action i$123,926.54. See
Jasson 2012 WL 699465, at *5 (“It would ndbe reasonable to double, triple,
guadruple those numbers without any evidence to supmocatbulations.”).
Columbia also includes estimatednptties for Lockhart's Second, Thirg
Fourth, and Fifth Causes of Action in itdabamount in controversy. These clain
include meal and rest period violatiomsinimum wage violations, and final wagg
not timely paid (“waiting time violations”), spectively. While Lockhart alleges th
Columbia “engaged in a uniform policy andssmatic scheme of wage abuse agal
their hour-paid or non-exempt employeeasgivhere in the Complaint does the Co
find any mention of the actual frequency thie violations. (NOR Ex. A T 25.
Instead, Columbia calculated the amoumtcontroversy by making a series

224,371 workweeks X $5.085 overtime premiutg.255 total wage for overtime hours - $10.17
average hourly wage] X number of overé violations per week (1, 3, or 5)
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assumptions regarding the frequency ofatioins, without providing any factual bag
to the Court.

Columbia first assumes a once per wgakation rate (at minimum) for botl
the meal and rest period claims. (NOR3@.) Given that Lockhart alleges th
“Plaintiff and other class memsbs . . . were required to wofor periods longer thar

five (5) hours without an uninterrupted meairiod,” the Court agrees with Columjia

that it is reasonable to assa that each employee missech@al and rest break duri
each week that the employ@erked. (NOR Ex. A  61.)

However, the Court does not acceptluDabia’s calculations based on s
missed rest and meal periods or the dattans based on ten ssed rest and mea:
periods per week. Columbia has altogefiaded to provide any information that a
575 individuals employed at Columbiatlween June 23, 2011 and June 23, 2(
worked three to five times per week oatlthe employees worked shifts long enoy
to require a meal or rest break. Withdutther evidence showing these foundatio
facts, the Court finds calculations bds®n six or ten violations per wesg
unreasonable. Thus, the Court finds theasuming one missed meal period and
missed rest period per week is reasonable. Accordingly, the amount in contr
for the Second and Third Causes of Actiof495,706.14.

Columbia next provides amants in controversy for lakhart’s minimum wage
and waiting time claims. A similar proloiatic assumption underlies both of the

amounts. Rather than basing the frequeotyiolation on any sort of evidence

Columbia used the maximum number of aidns possible. For the minimum wa
claim, therefore, Columbia assumes tletery employee received less than
minimum wage for every pay period durirtige limitations period. (NOR { 42
Likewise, for the waiting time claim, Cahbia assumes that every employee W
terminated employment with Columbia wast paid earned wages for the thirty d
maximum. (d. 1 47.)

While courts sometimes allow the usé a 100 percent violation rate t
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determine the amount in controversy, tNenth Circuit rejects such self-serving

assumptions when the removing party provides no supporting evidéenghay v.

Archstone Comtys. LLG39 Fed. Appx. 763,64 (9th Cir. 2013)see also Vasserman

v. Henry Mayo Newhall Memor’l Hos5 F. Supp. 3d 932, 978-79 (C.D. Cal. D
5, 2014) (“Absent evidence or allegationgpporting the reasonableness of such
assumption, [Defendant’'s] use of a 100rge@t violation rate is speculative al
unsupported.”)Moreno v. Ignite Rest.GrpNo. C 13-05091, 2014 WL 1154063,
*5 (N.D. Cal. Mar. 20, 2014) ¢Jourts disavow the use af100% violation rate whel
calculating the amount in controvgrabsent evidentiary support.”).

Lockhart’'s allegations garding minimum wage angaiting period violations
are not strong enough to warrant use of a 100 percent violationiéten discussing
the alleged minimum wage violations, lkbart provides veryittle detail regarding
the severity and frequency of the violatiosigting only that Columbia “failed to pa
minimum wage to Plaintiff and the otheask members as required.” (NOR EX. A
78.) This bare statement alone cannot gle@the evidence for Columbia’s use of t
maximum violation possible in its calctiens. Furthermore, the only evidens
provided by Columbia regarding minimumage is an average hourly wage
employee for a four-year period. (Young Defl9.) Columbia did not break th
average up by year or by employee position (for example, providing an average
for sales associates separdtem managers). Based dhis complete lack of
evidentiary support, the Court finds tf@blumbia’s calculations for minimum wag
violations are insufficient to suppotihe amount in controversy requiremengee
Ruby v. State Farm Gen. Ins. CG. 10-02252 SI, 2010 WB069333, *3 (N.D. Cal.
Aug. 4, 2010) (discarding defendantbeged amount in contversy based on 10
percent violation rate where plaintsf’ allegations did not support underlyi
assumptions and defendant provided no evidence supporting its calculations).

Lockhart’s allegations reliemg to waiting time violations again fail to support
100 percent violation rate.Lockhart only alleges thaColumbia “failed to pay|
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Plaintiff and the other class membersondre no longer employed by Defendants th
wages, earned and unpaid, witlseventy-two (72) hours dlfieir leaving Defendants
employ.” (NOR Ex. A 1 84.) This allegati does not suggest that all employees Vv

left Columbia failed to receive earned, umpwages for the full thirty day period.

Likely class members exist who are entitled to recover penéttiesnly one day or
for a week or two. As the Court notabove, it rejects Columbia’s assumption o
100 percent violation rate and again notkat Columbia failed to provide an
evidence that maximum penalties must &ssessed. Accordingly, Columbia
calculations concerning waiting period vitidens do not support a conclusion th
removal was proper.

The remaining calculations are for moompliant wage statements, whig
Columbia calculates to be $902,700.08nd attorneys’ fees, which Columb
speculates could be $1,442,126. (NOR { 51.) The sum of Columbia’s calculatic
that have been accepted by the Casgtreasonable and supported is $619,63]

($123,926.54 in overtimpenalties + $495,706.14 in meald rest period violations).

Therefore, even if the Court were tacapt Columbia’s calculations for non-complia
wage statements and attorneys’ fees,ttit@l amount in combversy would still fall
far short of the $5 million CAFA requirementAccordingly, the Court finds tha
Columbia has not plausibly shown that #aount in controversy here is at least
million. Because Columbia has not estdi#id the adequate amount in controver
the Court will not reach the question ofether the parties are minimally diverse.
V. CONCLUSION

For the reasons discussed above, the CGRANTS Plaintiff's Motion to
Remand. (ECF No. 14.) The case is remdrideRiverside Superior Court, Case N
RIC150504. The Clerk of the Court shall close this case.

IT 1S SO ORDERED. |

' ¥ ..
September 22, 2015 %ﬁ’y//@j

OTISD. WRIGHT, I
UNITED STATESD¥STRICT JUDGE
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