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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
EASTERN DIVISION
VAL HOPKINS,
Plaintiff, Case No. EDCV 15-02423 AJW

V. MEMORANDUM OF DECISION

)
)
)
)
)
NANCY A. BERRYHILL,

Acting Commissioner of Social Security, )

Defendant. )
)

Plaintiff filed this action seeking reversal oéttiecision of the defendant, the Commissioner of

Social Security Administration (the “Commissionerdgnying plaintiff's apptiation for social security|

disability insurance and supplemental security inc@t8&1”) benefits. The parties have filed a Joint

Stipulation (“JS”) setting forth their contentions with respect to each disputed issue.
Administrative Proceedings
The procedural facts are summarized in the Joint StipulationJsee4]. In a January 23, 201
written hearing decision that constitutes the Commigsi's final decision, the Administrative Law Judg
(“ALJ") found that plaintiff retained the residual furanal capacity (“RFC”) to perform a restricted ran
of light work. The ALJ determined that plaintifbeld not perform her past relevant work, but that ¢
could perform alternative jobs available in significant numbers in the national economy. |

Administrative Record (“AR”) 43]. Accordingly, th&LJ found plaintiff not disabled at any time fron

.22

the

4
je

je
she
JS 4

n

Dockets.Justia.com


https://dockets.justia.com/docket/california/cacdce/5:2015cv02423/633758/
https://docs.justia.com/cases/federal/district-courts/california/cacdce/5:2015cv02423/633758/22/
https://dockets.justia.com/

© 00 N oo o B~ w N P

N NN NN NN P P R R R R R R R,
o g N W N P O ©W 0 N O O M W N B O

27
28

August 1, 2010, her alleged onset date, through the date of the ALJ’s decision. [AR 44].
Standard of Review
The Commissioner’s denial of benefits should stibed only if it is not supported by substant

evidence or is based on legal error. Brown-Hunter v. Co806 F.3d 487, 492 (9th Cir. 2015); Thom

v. Barnhart278 F.3d 947, 954 (9th Cir. 2002). “Substantial evidence” means “more than a mere s
but less than a preponderance.” Bayliss v. Barndaid F.3d 1211, 1214 n.1 (9th Cir. 2005) (quoti

Tidwell v. Apfel, 161 F.3d 599, 601 (9th Cir. 1999))it is such relevant evidence as a reasonable

might accept as adequate to support a conclusion.” Burch v. BarhbarE.3d 676, 679 {9 Cir. 2005)

(internal quotation marks omitted). The court is required to review the recard/lasle and to conside

evidence detracting from the decision as well éagezxce supporting the decision. Robbins v. Social §

Admin, 466 F.3d 880, 882 (9th Cir. 2006); Verduzco v. AdE8B F.3d 1087, 1089 (9th Cir. 1999). “Whe

the evidence is susceptible to more than onenaliinterpretation, one of which supports the AL

decision, the ALJ's conclusion must be upheld.” Thomas v. Bar@¥@tF.3d 947, 954 (9th Cir. 2002

(citing Morgan v. Comm’r of Soc. Sec. Admiii69 F.3d 595, 599 (9th Cir. 1999)).

Discussion

Medical opinion evidence

Plaintiff contends that the ALJ erred in evaluating the opinion of Robert Campbell Thompson,
who testified as a medical expert during the November 6, 2013 hearing.

Dr. Thompson testified that he had reviewesl ittedical records submitted by the parties but
not examined or treated plaintiff. [AR 60]. Based his evaluation of plaintiff's medical records, |
described plaintiff’'s functional limitations as follows:

Section 1 is lifting and carrying, | would say, frequently up to 10 pounds, occasionally 11

to 20 and not over 20 for both lifting and camky. Section 2, sitting, standing and walking

at one time, one hour each in an eight-hearkday, six hours total mixed between them.

In other words, six altogether. There is no evidence that a cane is required for basic

ambulation.

[AR 62].
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Dr. Thompson’s testimony to mean that plaintiff carmkagix hours in a workday at a maximum, alterna
between sitting, standing and walking. The Commissiometends that the ALJ permissibly interpreted
Thompson’s testimony to mean that plaintiff was capafyperforming “light work . . . sitting, standing and
walking six hours out of an eight howorkday with the ability to stanchd stretch or sit and stretch ey
hour estimated to take one to three minutes per hour.” [AR 36].
The ALJ’s interpretation is supported by the rec@uring the hearing, plaintiff's counsel inqui
of Dr. Thompson:
Q: Okay. And also, again, her experiencing feih, [would plaintiff] be able to do this
RFC every day?
A: The basic definition of aRFC is what we would expeatperson to do in a job which
is nominally eight hours a day, five days a week.
[AR 65]. Dr. Thompson, then, madeclear that his testimony about piaff's RFC contemplated the abil
to work eight hours a day, five days a week. Theegthie ALJ rationally concluded that Dr. Thompson fg
plaintiff capable of six hours of sitting, standingveailking in an eight-hour workday, with the ability
alternate positions hourly. Since the ALJ’s interpretatif Dr. Thomas'’s testimony was rational, it mus
upheld. _Se@homas 278 F.3d at 954.
Vocational expert’'s testimony
Plaintiff contends that the ALJ did not carry herdmm at step five of the sequential analysis be
an unresolved conflict exists betwabga testimony of the vocational expert (“VE”) and the physical den

of the alternative jobs the VE identified as those mesdescribed in the Dictionary of Occupational T
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(“DOT").

At step five, the Commissioner has the burdeastéblishing, through the testimony of a VE or by

reference to the Medical-Vocational Guidelines, thatdlaimant can perform alternative jobs that ex

substantial numbers in the national economy. Getgerrez v. Colvin844 F.3d 804, 806 (9th Cir. 201

Bruton v. Massanark68 F.3d 824, 827 n.1 (9th Cir. 2001). Wheingishe testimony of a VE at step fi

“the VE must identify a specifiop or jobs in the national economyira requirements that the claima

physical and mental abilities and vocational qualifications would satisfy.” Osenbrock v, 24§¥é¢.3d 115

1162-1163 (9th Cir. 2001).
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The Commissioner “routinely relies” on the DOT “in axating whether the claimantis able to perﬁorm

other work in the national economy.” Terry v. Sulliy®93. F.2d 1273, 1276 (9th Cir. 1990); $#eto v

Massanari249 F.3d 840, 845 (9th Cir. 200@)T]he best source for how a job is generally performg
usually the Dictionary of Occupational Titles.”). Shoald‘apparent or obvious” cdidt arise between a VE
testimony regarding the claimant’s ability to performralétive jobs and the DOT’s description of those |
“the ALJ must ask the [VE] to reconcile the conflietid must determine whether the VE’s explanati

reasonable before relying on the VE’s testimony. Gutierrez v. C@x#hF. 3d 804, 807, 808 (9th Cir. 20!

seeMassachi v. Astrue 486 F.3d 1149, 1153-1154 (9th Cir. 20QTN]either the [DOT] nor the [VE

evidence automatically trumps wheeté is a conflict. Thus, the ALJ sifirst determine whether a conf

2d is
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on is
16);

]
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exists. If it does, the ALJ must then determine whethe vocational expert's explanation for the conflict is

reasonable and whether a basis exists for relying oexihext rather than the [DOT].”) (internal quota
marks and ellipsis omitted).

In Gutierrez the Ninth Circuit explained that “it's importato keep in mind that the [DOT] refers
‘occupations’ and not specific jobs. ‘Qggation’ is a broad term that incles ‘the collective description’
‘numerous jobs’ and lists ‘maximum requiremertisthe jobs as ‘generally performed.” Gutierr844 F.3
at 807 (quoting Social Security Ruling (“SSR”) 00-4P, 2000 WL 1898704 at *2-3). The “ma
requirements” of an occupation are not present inyejadér within that occupation, and “tasks that ar
essential, integral, or expected parts of a job ardikedg to qualify as apparent conflicts that the ALJ n
ask about.” Gutierre844 F.3d at 808. The ALJ need only ask followgupstions to clarify conflicts that ¢
“obviously or apparently contrary to the [DOT], but the obligation doesn’t extend to unlikely situat
circumstances.” Gutierre844 F.3d at 808. When the VEestifies about job requirements that are
addressed in the DOT, that testimony augments the. JOJb hold otherwise would mean that VEs alw|
create conflicts with the DOT whenever they mentioy @ the multitude of thingabout a job not expres

addressed in the DOT.”_Laufenberg v. CoJvkD16 WL 6989756, at *9 (C.D. Cal. Nov. 29, 2016).

During the hearing, the ALJ requested that the VE “testify according t©@®€][or explain why .|.

. you are not testifying according to the [DOT] andestahat your testimony is bad on.” [AR 79]. The V|

agreed to do so. [AR 79]. The ALJ then asked thed/&Ssume the existence of a hypothetical persor

tion
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in her RFC finding. [AR 36, 40, 80]. TME testified that the hypotheticaly@®n could not perform plaintiff's

past relevant work but could perform the DGtapations of information clerk, DOT job number 237.]
018; office helper, DOT job numb239.567-010; and small producssambler I, DOT job humber 706.6
022. [AR 81]. The VE did nahdicate that his testimony was anythwityer than consistent with the D(
and the ALJ did not inquire further astbether any inconsistency existed. [3&81-82]. The ALJ adopts
the VE’s testimony and found that plaintiff could penficall three of the occupations identified by the
[AR 44].

Plaintiff correctly asserts that the DOT classiftegxh of the jobs identified by the VE as requ
“frequent reaching,” that is, reaching from one-third to-thirds of the time. Plaintiff contends that bec
reaching means “extending the hands and arms in asstidin,” jobs that require frequent reaching ass
the ability to reach frequently overhead as well astlver directions. Plaintiff argues that since the
limited her to occasional overhead work bilaterallyyaresolved conflict exists between the VE's testin
that her RFC would not preclude performancehoke jobs and the job information in the DOT.

Defendant contends that plaintiffs argumdatks merit because “overhead reaching” is
synonymous with “overhead work,” which “can reasonably be interpreted to mean jobs performe
constantly overhead . . . [JS 12-13 (quoting Cruz v. Colvi2013 WL 4082714, at *4 (C.D. Cal. Aug.
2013) (rejecting the plaintiff's argument that a DOT regpnent for “frequent reaching” in the three DOT |
identified by the VE conflicted with the ALJ's finding that she was “precluded from performing oV
work”))]. Defendant contends thabne of the jobs identified by the VVBppear to require overhead wol
so there was no apparent or obvious conflict for the ALJ to resolve. [JS 12-13].

In the circumstances of this case, there ispp@aeent or obvious conflict between the VE's testin
and the DOT'’s job requirements requiring resolution by the ALJ. At least two district courts have
a limitation involving “overhead work” is distinguishable from a limitation involving “overhead reag
for purposes of determining whether a conflict exigtsveen the VE’s testimony and the DOT._In Cthe
case cited by defendant, the ALJ precluded the claifr@nt“overhead lifting” and “overhead work.” Cr,
2013 WL 4082714, at *4. The district court reasoned that the ALJ

most reasonably intended to preclude [the claiinfagom doing jobs that regularly required

lifting items or performing maneuvers above her head, not from ever reaching in an upwar

367-
B4-
DT,
d

(D

VE.

ring
ause
sume
ALJ

nony

not

d aln

obs
erhe:

k’”

ony
held |

*hing




© 00 N oo o B~ w N P

N RN N RN N N N NN R P R R R R R R R
o N o 0~ W N P O O 0 N o 0 b~ W N Rk oo

direction. Had the ALJ intended to say thtte claimant] could perform no overhead
“reaching,” he likely would have simply inserted that limitation into the list of prohibited

activities. . . . ALJs regularly prescribe limitatis on various kinds of “reaching” or “overhead

reaching.” “Overhead work” can reasonably be interpreted to mean jobs performed almost

constantly overhead, such as a window washer, tree trimmer, or wall washer.

Cruz 2013 WL 4082714, at *4 (citing_Hill v. Astrué98 F.3d 1153, 1158 (9th Cir. 2012) (noting that the

ALJ's RFC limited the claimant to occasal overhead “reach[ing]”); Mondragon v. Asty364 F. App'x 34

348 (9th Cir. 2010) (same)). In Cruhke court also found that the medieadord did not support the infere

that the claimant was “totally prohibited from performing any overhead reaching.,’ZDi@ WL 4082714

at *5. The court further concluded that the DOT’s rntareadescription of the jobislentified by the VE di

not suggest that those jobs involved “overhead vpr&cluded by the claimant's RFC. Accordingly

O

nce

d

no

conflict existed requiring resolution by the ALJ. Seeiz 2013 WL 4082714, at *5-*6. Another court

followed Cruzin holding that there was “no conflict betwesm RFC limitation to no overhead work [and]

a finding that an applicant can perform work reaqujrsome overhead reaching when the record as a

whol

indicates that the ALJ intended that the [claimant] could not perform jobs that regularly required ¢verh

maneuvering.” Noble v. Colvir2016 WL 5219639, at *4 (D. Ne Aug. 3, 2016) (citing Cry2013 WL

4082714, at *4-*5), reportral recommendation adopte2D16 WL 5110483 (D. Nev. Sept. 20, 2016)

Noble as in Cruzthe district court noted that the medical relatid not support the inference that the claimant

was totally unable to reach overhead, and that thes@maaonflict between théE’s testimony and the DO
Noble 2016 WL 5219639, at *4.

Cruzand Nobleare analogous. In assessing plaintiff's pbgRFC, the ALJ could have specified

plaintiff was limited to “occasional overhead reachiniaterally,” but instead she limited plaintiff
“occasional overhead work bilaterally,” a diffecenthat suggests a distinction in meaning. Ger, 2013
WL 4082714, at *4. Moreover, in assessing plairgifRFC, the ALJ relied chiefly on Dr. Thompsa
testimony and on objective evidence regarding plaintiff's severe back and neck impairments (i
degenerative disc disease of the lumbosacral spohespondylolisthesis [AR 34]), rather than on any u
extremity impairments that might support an inference that the ALJ intended to limit plaintiff's oy

“reaching” rather than overhead “work.” [SAR 35 (finding that plaintiff's right upper extremity pain
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bilateral hand numbness were not medically determinséNere impairments); AR 40 (noting that
Thompson “acknowledged [that plaintiff's] impairmemtsuld cause neck and back pain, but there w.

solid evidence of objective findings withe upper extremities”)]. As in Crand_Noblethe medical reco

in this case does not support the inference that by ighgiaintiff to “occasional overhead work bilateral
the ALJ intended to limit plaintiff to “occasional overhead reaching bilaterally.”

Cruzand_Noblealso are analogous because the DOT'’s tiaerdescription of the jobs identified

the VE in this case does not suggbst those jobs require more than occasional overhead work bila;
In Cruz the district court considered one of the D@IbY identified by the VE in this case, small prod
assembler I, DOT job number 706.684-022 [AR 81] andloded that the assembly job duties (perforr
“any combination’ of listed tasks on an assembly line, such as ‘positioning parts in specified relatic
each other,” ‘fastening parts together by hand amgueandtools or portable powered tools,” ‘freque
working at bench as member of assembly group assembling one or two specific parts and pass
another worker,” and ‘loading and walding previously setup machineddiyl not indicate that overhead w
was required. Cry2013 WL 4082714, at *6 (brackets omity¢quoting DOT job number 706.684-022, 1
WL 679050). That reasoning is persuasive.

The DOT job description for ora the other two jobs identifteby the VE, information clerk, DC
job number 237.367-01, states:

Provides travel information for bus or traintqmems: Answers inquiries regarding departures,

arrivals, stops, and destinations of schedule@®uos trains. Describes routes, services, and

accommodations available. Furnishes patroitis timetables and travel literature. Computes

and quotes rates for interline trips, group soand special discounts for children and military

personnel, using rate tables.
Nothing in that job description creates an inferetheg frequent (as opposed to occasional) overhead
is required. Similarly, the DOT states that the r@mg job identified by the VE, the job of office helg
DOT job number 239.567-010, requires performing “any coattmn” of the following duties in a busing
office setting: furnishing workers with clericalgplies; opening, sorting, and distributing incoming 1

collecting, sealing, and stamping outgoing mail; delhngmessages; collecting and distributing paper
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duties consisting of using office equipment, suchraglepe-sealing machine, letter opener, record shaver

stamping machine, and transcribing machine; and delygems to other business establishments. The DOT

job description of an office helper permits the infexe that some overhead work may be required, suich a

retrieving clerical supplies from overhead storagenbthing in that job descrifpn suggests that more than

occasional overhead work bilaterally is required.

Even if plaintiff could show that her limitatn to “occasional overhead work bilaterally’

synonymous with or subsumes a limitation to “occadiomarhead reaching bilaterally,” she would need to

do more to show that an apparent or obviourslict exists in this case under Gutierrigrthat case, the Ninth

Circuit observed that “ [w]hile ‘reaching’ connotes thdighto extend one’s hands and arms in any diregtion,

not every job that involves reaching re@sirthe ability to reach overhead.” Gutierr844 F. 3d at 808

(internal quotation marks omitted) (relying on the DOT and “common knowledge” to hold that no appar

or obvious conflict existed between the VE's testimarmmyaimant who could noéach above shoulder le

with her dominant right arm could perform the DOT gdlzashier, which requires “frequent reaching”);

vel

see

Ballesteros v. Colvin2016 WL 3381280 at *15 (C.D. Cal. June 13, 2016) (“But just because the ter

‘reaching’ includes extending the arms in ‘any’ direoti such as up, down, out, right and left, — that

not mean that a job that involves remgnecessarily requires extending thasin all of those directions.

does

).

Plaintiff has pointed to a potential conflict betwelea VE's testimony and the DOT’s requirement of

“frequent reaching” for the three jobs identified byWte Plaintiff has not, howear, pointed to anything e

in the DOT's job descriptions, any record evidencenyrother facts suggestingatithose jobs could not

Se

be

performed with only occasional overhead reaching bilaterally (but with the ability to frequently rea

bilaterally in any other direction). S&itierrez 844 F. 3d at 808 (“[A]Jn ALJ must ask follow up quest
of a vocational expert when the expert's testimongtisieobviously or apparently contrary to the [DOT],
the obligation doesn't extend to unlikely situationsi@mumstances . . . [] Gimhow uncommon it is for ma
cashiers to have to reach overhead, we concludéhttia was no apparent or obvious conflict betwee
expert's testimony and the [DOT].").

Since no apparent or obvious conflict exists between the VE's testimony and the DOT, the AL

err in failing to further inquire into or resolve any conflict.
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Credibility finding

Plaintiff argues that the ALJ made an inadeglyasupported negative credibility finding about
subjective symptoms. [JS 15-26].

Once a disability claimant produces evidence of annlyidg physical or mental impairment that cq

reasonably be expected to produce the pain or other subjective symptoms alleged, the adjudicator

to consider all subjective testimony as to the severity of the symptoms. Moisa v. B&&h&3d 882, 885

(9th Cir. 2004);_Bunnell v. Sullivaro47 F.2d 341, 345 (9th Cir. 1991) (bang; see alscC.F.R. §

404.1529(a), 416.929(a) (explaining how pain and other symptoms are evaluated). Absent affirmativé

of malingering, the ALJ must then provide specifiegacland convincing reasofts rejecting a claimant

subjective complaints. Treichler Comm’r of Social Sec. Admin775 F.3d 1090, 1102 (9th Cir. 201

Vasquez v. Astrues47 F.3d 1101, 1105 (9th Cir. 2008); Carmickle v. Comm’r, Soc. Sec. ABBBIF.3

1155, 1160-1161 (9th Cir. 2008). “In reaching a credibilityedaination, an ALJ may weigh inconsisten
between the claimant's testimony and his or her conduct, daily activities, and work record, am

factors.” Bray v. Comm’r of Social Sec. Admim54 F.3d 1219, 1221, 1227 (9thr G009) (enumeratir

factors that bear on the credibility of subjective complaints); Fair v. Bo8&HF.2d 597, 604 n.5 (9th (
1989) (same). The ALJ’s credibility findings “must sefficiently specific to allow a reviewing court
conclude the ALJ rejected the claimant’s testimony on permissible grounds and did not arbitrarily
the claimant’s testimony.” Moisé867 F.3d at 885. However, if thd.J's assessment of the claima
testimony is reasonable and is supported by substariddnce, it is not the court’s role to “second-gu

it. Rollins v. Massanari261 F.3d 853, 857 (9th Cir. 2001).

Plaintiff testified that she had nic back and neck pain. Shedsthat on a typical day she wo
“lay on her back and watch TV and that’s pretty miitue to pain, that she did few household chores
that she did not drive. [AR 58, 73-74, 78].

The ALJ articulated specific, clear, and convingegsons for finding plairftis subjective complain
less than fully credible. [Se&R 37-38]. First, the ALJ concludedahplaintiff's subjective complaints
totally disabling neck and back pain, headachesdapdession were not fully corroborated by the obje

medical evidence. [AR 38-39]. The ALJ is not ptotad from considering the presence or absen
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however, “reject a claimant's subjective complabaised solely on a lack of objective medical evidenc
fully corroborate the alleged severity of pain.”_Bunn@l7 F.2d at 343 (emphasis added).

Second, the ALJ noted that plaintiff had been wagKull time within a year of the November 20
hearing, after her alleged onset of disability in August 2010. In addition, testimonial and docU
evidence in the record indicated that she was “firech two jobs in 2012 due to poor judgment, neglig
resulting in the destruction of company intellectualgarty, learning the workdiv too slow, falling behin
with work, and insufficienskills set,” and there was no evidence that plaintiff was terminated due

allegedly disabling limitations. [AR8, 264-265]. A letter in the record from Drew Paonessa dated Sep

ment
ence
d
to h

temkt

12, 2012 states that plaintiff's employment with Magstar Entertainment, LLC would be “officially

terminated” the following day due to “negligence which resulted in the destruction of company intg
property.” [AR 264]. A letter in the rectdfrom Michael Pistello of Electus|.C states that plaintiff was hir
as a “Night Assistant Editor” in “JsAugust of 2012,” but that she was tenated at the end of her third we
of employment because she was not “learning our waskfast enough” and “didn’t have all the skills
hired her for,” resulting in work “piling up,” loss of the company’s “time and money,” and the decision
somebody with a stronger skill set.” [AR 39, 265]. During the hearing, plaintiff testified that she h
working full time from October 2012 to February 2013.e Slescribed a typical shift as one where she
unsupervised and could take frequereidis to stretch or lay on her back. [B&. Plaintiff also said that s
made “a monumental mistake” that she believed led her employer to reduce her hours and eventual
g0.” [AR 54; sed\R 55-57]. The ALJ rationally relied on the eviderof plaintiff’'s work history to reject t
alleged severity of her subjective complaints. 82€.F.R. § 404.1529(c)(3), 416.929(c)(3) (stating thg
Commissioner will consider information about a clainswbrk record in assessing symptom severity);
96-7p, 1996 WL 374186, &b (stating that adjudicator may consider “[s]tatements and reports frg
individual and from . . . other persons about the individua . prior work recorénd efforts to work, dai
activities, and other information concerning the individual's symptoms and how the symptoms g

individual's ability to work”);_Bruton268 F.3d at 828 (holding that the Adid not err in discrediting t

claimant’s subjective complaints where the claimatdtésl at the administrative hearing and to at leag

of his doctors that he left his job because he was laid off, rather than because he was injured”); ¢
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Bowen 844 F.2d 664, 667 (9th Cir. 1988) (holding that ewitk that the claimant's back problems ha
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prevented her from working supported a finding tthet claimant’s back condition was not disabli

Copeland v. Bowen861 F.2d 536, 542 (9th Cir. 1988) (holding that the ALJ properly discredit

claimant's pain testimony because he had been laid off, albeit for medical reasons)).

The ALJ permissibly inferred that the absencetypéctive medical evidence corroborating the all
severity of plaintiff's subjective complaints, her ability to work for a significant period of time duri
alleged disability period, and her termination from thobs for reasons other than her allegedly disa
limitations seriously undermined the alleged severibheokubjective symptoms. [AR 38]. Therefore, the
articulated legally sufficient reasons for her adverse credibility finding.

Conclusion

The Commissioner’s decision is based on substantiatee&in the record and is free of legal e

Accordingly, the Commissioner’s decisioreiffirmed.

IT 1S SO ORDERED.

O Retis

ANDREW J. WISTRICH
United States Magistrate Judge
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