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UNITED STATES DISTRICT COURT
CENTRAL DISTRICTOF CALIFORNIA
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EZEKIEL RUBEN GARZA, Case No. EDCV 15-02425-KES
Plaintiff,
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MEMORANDUM OPINION AND
ORDER
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V.

CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

o
o b~

Defendant.
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Plaintiff Ezekiel Ruben Garza (“Plairitif appeals the final decision of the

=
(e}

Administrative Law Judge (“ALJ”) denying $iapplication for Dsability Insurancg

benefits (DIB). For the reasons discukbelow, the ALJ’s decision is AFFIRMED.
l.

BACKGROUND

Plaintiff applied for DIB on March 23010, alleging the onset of disabiljty

on February 12, 2010. Administrativee€ord (“AR”) 288-292. An ALJ conducted

a hearing on October 4, 2011, at whiehaintiff, who was represented by fan
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attorney, appeared and testified. AROII23. The ALJ published an unfavoraple
decision on November 25, 2011. AR 131-143. The Appeals Council reviewed th
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ALJ’s decision and remanded the case dadke ALJ to obtain additional medigal

evidence, hear supplemental testimony framocational expert, and give further

consideration to Plaintiff's residualifictional capacity (“RFC”). AR 148-50. The
ALJ conducted a second hearing on Deceanilie 2013, at which Plaintiff again

appeared and testified. AR 43, 44-59;3% A medical expert who had reviewed

Plaintiff's records also testified as teetfunctional limitations caused by Plaintif
impairments. AR 59-83.

On March 25, 2014, the ALJ issuadwritten decision denying Plaintiff
request for benefits. AR 16-33. The Aldund that Plaintiff had the followin
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severe impairments: left femoral fractustabilized, with leg discrepancy of 2.5

inches; back condition witmoderate disc protrusiomeck condition with mild

degenerative spondylosis; gastroesophagehlx disease (“GERD”); slip and fall

injury to the left knee; and mild obesity. AR 21.
Notwithstanding his impairments, the Alconcluded that Plaintiff had t

RFC to perform light work with the flowing additional limitations: lift and/or

carry up to twenty pounds occasionallydaten pounds frequently; sit up to

51X

hours in an eight-hour workday; standdéor walk two hows in an eight-hOLT

workday with a custom-fitted left knee braaed shoe lift for the left foot, but only

for fifteen minutes at a time; limited txcasional bending, sdiiag, climbing, ang
crawling, and frequent stoo and kneeling; cannot clbrladders or scaffolds ¢
work around dangerous heightimited to occasional us# left lower extremity on
pedals; must use a cane if walking ovdieén feet or whenever he is on une
terrain, but can only occasionally walk on uee terrain; must be able to lie do
during his lunch break; limited to simplenskilled tasks (due to his medicatior
must be able to stand and stretch foniaute every hour; and will miss work o
or two times per month. AR 22.

Based on this RFC and the testimonyaofocational expert (“VE”), the AL

found that Plaintiff could not return toshpast relevant work as a custodian,
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that he could find work as an electronwerker or small prducts assembler. A
32. Therefore, the ALJ concludedhtiPlaintiff is not disabled. Id.
Il.
ISSUES PRESENTED
Issue No. 1: Whether the ALJ properevaluated the opinion of treati
physician Keith Fu, M.D.
Issue No. 2: Whether the ALJ properly evaluated the opinion of exan
physician Chirag N. Amin, M.D.
Issue No. 3: Whether the ALJ propeédvaluated Plaintiff's testimony.
Joint Stipulation (*JS”) at 5.
1.
DISCUSSION
A. ISSUES ONE AND TWO: The ALJ Gave Specific and Legitimate

Reasons for Giving Dr. Fu’s and Dr.Amin’s Opinions Little Weight.

1. Applicable Law.
Three types of physicians may offepinions in Social Security casé
(1) those who directly treated the plaint(f2) those who examined but did not tr,
the plaintiff, and (3) those who did neither, but reviewed the plaintiff's me
records._Lester v. Chater, 81 F.3d 8330 (9th Cir. 1995). Areating physician’s

opinion is generally entitled tmore weight than that of an examining physic

and an examining physician’s opinion is gextly entitled to more weight than th
of a non-examining physician. Id.

When a treating or examining physician’s opinion is not contradicte
another doctor, it may be rejected ofdy “clear and convincing” reasons. S
Carmickle v. Comm’r Soc. Sec. Admjn533 F.3d 1155, 1164 (9th Cir. 20(
(citing Lester, 81 F.3d at 830-31). When itcentradicted, the ALJ must provi
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“specific and legitimate reasons” for discangtit that are supported by substantial

evidence. Id. (citation omitted).
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The weight given a physician’s opinia@epends on whether it is consist

with the record and accompanied by adeqgeatganation, the nature and extent

the treatment relationship, and the dostospecialty, among other things.
C.F.R. 8 416.927(c)(3)-(6). Medical opiniotisat are inadequately explained

lack supporting clinical or laboratorfindings are entitled to less weight. $

Johnson v. Shalala, 60 F.3d 1428, 1432 (9th Cir. 1@88dling that ALJ properl
rejected physician’s determination whérevas “conclusory and unsubstantiated
relevant medical dagnentation”);_Crane v. Shalala, 76 F.3d 251, 253 (9th

1996) (ALJ permissibly rejected “check-off reports that did not contain
explanation of the bases of their conclusions”).

The ALJ is responsible for resolvingonflicts in the medical evideng
Magallanes v. Bowen, 881Zd 747, 750 (9th Cir. 1989). In doing so, the AL|

always permitted to employ “ordinartechniques” for evaluating credibilit

including inconsistencies in a witnesdestimony. Thomas v. Barnhart, 278 R.

947, 958-59 (9th Cir. 2002 hus, internal inconsistei®s are a valid reason

accord less weight to a medical opini@ee_Connett v. Barnhart, 340 F.3d 8

875 (9th Cir. 2003) (uphoidg inconsistency betweea treating physician
opinions and his own treatment notesaagason to discount his opinions); Roll
v. Massanari, 261 F.3d 853, 856 (9th (G2001) (upholding ALJ’'s rejection of
medical opinion that was internally intgistent); Gabor v. Barnhart, 221 F. Ap
548, 550 (9th Cir. 2007) (“The ALJ notaakernal inconsistencies in Dr. Morar

report, which provide a further basis for excluding that medical opinig

Gonzales v. Colvin, 2015 U.S. Dist. KES 148471, at *12 (C.D. Cal. Oct. 30,

2015) (upholding ALJ’s rejection of medicapinion assessing inconsistent so
functioning and GAF scores); Khan €olvin, 2014 U.S. Dist. LEXIS 86558,
*22 (C.D. Cal. June 24, 2014) (“The ALJ’sdt reason for rejecting Dr. Multani

opinion — to wit, that hisopinion was internally inawsistent — is specific ar

legitimate.”).

ent
of
20

or

€,

] is

71,
S
ins
a
D’X
'S

n.”);

cial
at

S
d




© 00 N O O A~ W DN B

N NN NN NNNDNRRRRRRER R PR RB R
© N O O »h WO NP O © © N O 0o b W NP O

2.  The ALJ Gave Specific and Legitmate Reasons for Discounting
the Opinions of Dr. Fu.
a. Summary of Dr. Fu’s Opinions.

Dr. Fu treated Plaintiff from Septhber 2009 to April 2013. AR 58
Throughout his tenure of primary care, Bu provided four opinions pertaining
Plaintiff's medical health. On September 2010, Dr. Fu wrote a letter stating ti
Plaintiff has complained of knee pairr finree years and h&sd two surgeries g
his left knee€. AR 431. Dr. Fu stated that PI&fh was referred to an orthopeo
specialist in May 2010, and he opined tRé&intiff is “totally disabled” and ma
need knee replacement surgery. Id.

Dr. Fu also completed a “Multiple lpairment Questionnaire” on Septem
30, 2010, in which he diagnosed Ptdinwith left knee medial compartme

osteoarthritis. AR 433. Dr. Fu opined tHaintiff's prognosis was guarded, 3

3.

nat

n

c

per
Nt
nd

identified the clinical findings of limitedange of motion and decreased strength in

the left knee. Id. Dr. Fu indicated that amay and MRI of tke left knee supportg
his diagnosis. AR 434. Dr. Fu explaineati?laintiff's bending and moving his lg
knee caused pain, which Dr. Fu estimatednaslerate. AR 435. Dr. Fu stated t
medication has not completelyliezed Plaintiff's pain. Id.

In the Questionnaire, Dr. Fu opined thdaintiff can sit for four hours ar
stand and/or walk for two hours; shouldt stand and/or walk continuously ir
work setting; can frequently lift and cartgn to twenty pounds; and due to ki
pain, would have significant limitations in repetitive reaching, handling, finge
and lifting. AR 435-36. Dr. Fu noted mad¢ée limitations rgarding the use ¢

1 The first surgery was in 1975, anehs conducted as a result of a
accident in which Plaintiff was hit whileding his bicycle. AR 59, 112. The seco
was in 2011, and appears to have beeracted due to a ligament injury. See
474,
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Plaintiff's bilateral upper extremities for @gping, twisting or turning objects. AR
436. Dr. Fu prescribed Plaintiff Naprosgnd Tylenol for his pain. AR 437. Dr. F

u
assessed that Plaintiff's pain, fatigue ather symptoms sexay and frequently
interfere with his attentioand concentration. AR 438. Difu also determined thiat
Plaintiff's impairments are likely to pduce “good and bad days.” AR 438-39.
On October 6, 2010, Dr. Fu comfdd an attending phiggan’s statement
opining that Plaintiff can never returnwirk. AR 474. Dr. Fu diagnosed Plaintiff
with severe, chronic left knee pain. Id..[biu does not expect improvement, and he
characterized Plaintiff's disability as permanent. Id.
On August 29, 2011, Dr. Fu completedtandard form to an employer |or
school stating that Plaintiff received treatrhen that date. AR 494. Dr. Fu opined
that Plaintiff has been permanendigabled since April 2010. Id.
On December 9, 2013, Dr. Fu providadetter identifying Rlintiff's severeg
impairment of osteoarthritis of the matlicompartment of the left knee. AR 583.
Dr. Fu stated that Plaintihad a guarded prognosis digePlaintiff's limited range
of motion and decreased strength in e knee._Id. The primary symptom [of
moderate-to-severe pain in the lefelnwas precipitated by bending and movement
of the joint._Id. Dr. Fu assessed the saRrteC for Plaintiff that he noted in the
September 2010 Multiple Impairment Qtiesnaire. AR 583; see also AR 435-46.
Throughout his treatment of Plaintiff, OFFu did not find any signs of malingering.

AR 583.
b.  The ALJ's Treatment of Dr. Fu’s Opinions.

The ALJ gave little weight to Dr. Fs1 opinions because they were not

|74

supported by objective evidence and wer@mnsistent with theecord as a whole.
AR 29. With regard to Dr. Fu's Seghber 2010 letter and Miple Impairment
Questionnaire, the ALJ found that Dr. FwBnical findings of limited range of
motion and decreased strength in the kefte did not support the extremity of Dr.

Fu’'s recommended limitation that Plaintifuld only sit for four hours. Id.
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The ALJ also specifically rejectedelopinion and RFC assessment in
Fu's December 2013 letter. ARO. The ALJ noted that in formulating thg

opinions, “Dr. Fu primarily summarizedPlaintiffs subjective complaints

Dr.
se

Py

diagnoses and treatment, but he did nalvigie objective clinical or diagnostic

findings to support the functionalssessment.”_Id. The ALJ also fou
inconsistencies in Dr. Fu’'s assessment, “such as indicating the assessm
summary of the [Plaintiff]'s left knedgut then assessing bilateral upper extrel
limitations.” 1d.

The ALJ also considered Dr. Fu’'s opinion regarding whether Plaint
permanently disabled. AR 28, citing A4, 494. The ALJ found that Dr. FU
conclusion that Plaintiff is permanenttiisabled had no probative value. AR
The ALJ noted that disabiliig an issue reserved teetiCommissioner, and that [
Fu’'s statements were not entitled to controlling weight or given special signifi
pursuant to 20 C.F.R. 404.1527(e) and Social Security Ruling (“SSR”) 96-
30.

Finally, the ALJ found that Dr. Fu’s cae of treatment, i.e., prescribing p
management medication, “hast been consistent with what one would expe
[Plaintiff] were truly disabled, as [DiFu] has reported.” ARBO. The ALJ noteq

that when Plaintiff saw Dr. Fu in Augu2010, Dr. Fu gave Plaintiff refills on his

medications and told him to return inékrmonths. AR 25, ciig 477. Plaintiff was

not treated again until January 31, 2011simonths later — when Dr. Fu aga
refilled his medications, advised him tosé weight, and told him to return
another three months. AR 26ting AR 476. His medicatns were simply refilles
again in August 2011. AR 26, citing 494.

The ALJ also discussed the opiniongdlotee doctors that contradict Dr. Fi
more restrictive opinions regarding Plgif's sitting and bilderal upper extremit
limitations.

The ALJ gave significant weight to DBrown, an impartiamedical exper
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who testified at Plaintiffs Decembe2013 hearing. Dr. Brown testified th
Plaintiff had the following medically det@minable impairments: left femor
fracture, stabilized, with leg discrepgnof 2.5 inches; back condition wi
moderate disc protrusipmeck condition with milddegenerative spondylos
GERD; slip and fall injury to the left ke®; and mild obesity. AR 27, citing AR 5
67. Dr. Brown assessed Plaintiff's limitatioas follows: can lift and/or carry up
twenty pounds occasionally and ten pounds frequently; can sit up to six houi
eight-hour workday; can stand and/or walk four hours in an eight-hour wo
with a custom fitted left knee brace andbs lift for the left foot, in two hou
intervals; limited to occasional bendingquatting climbing,and crawling, ang
frequent stooping and kneeling; cannot cliadulers and scaffolds or work aroy
dangerous heights; limited twcasional use of left lowextremity on pedals; mu
use a cane if walking over fifteen feet amdenever he is on uneven terrain, bu
can only occasionally walk on uneven terraand that Plaintiff would not b
expected to be absent from work unlessihdergoes surgical intervention. AR

citing AR 70-73.

Dr. Brown testified that he noticed discrepancies between Plaintiff's tre
physicians regarding whethke was a candidate for &@ replacement surgery a
the severity of Plaintiff'deft knee condition. AR 27,iting AR 61. He noted thd
Plaintiff may need an alignmenf the joints to counter his balance problems dy
his leg length discrepancy. AR 62. Dr.oBm opined that the medical evidence
not support the finding thaPlaintiff's impairments would impede the use
Plaintiff's hands for grasping, finmanipulation or fingering. AR 72.

The ALJ gave some weight to theimpn of the Sta# agency medicd

consultant, Dr. Laiken. AR 29. After re@wing Plaintiff's medical records, Dr.

Laiken’s RFC assessment was slightly lesstrictive that the ALJ's RFC. See A

22, AR 422-27. He generally found thaairtiff could perform at a sedentary RF

level. AR 427. As releant here, Dr. Laiken opined that Plaintiff could sit for uj

at
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six hours and stand andAmalk for two hours in an eight-hour work day. AR 4

He assessed no manipula&tivmitations. AR 423.

The ALJ considered but did not giwignificant weight to the opinion of

examining physician Dr. Moazzaz. AR 2Bt. Moazzaz’'s examination of Plaint

found decreased range of motion o tumbar spine and tenderness over

medial joint line of the left knee. AB53-54. However, the physical examination

was otherwise normal, and neurologicaaeination found normal motor strength,

sensation, and reflexes. AR 554. Dr. Moaz diagnosed Plaintiff with left knee

degenerative joint diseasegrvical degenerative disc disease, and lumbar ste

and he opined that Plaintiff could perfosasentially light-level work activity. AR
555. As relevant here, he opined that il could sit for six hours in a workday
Id. While Dr.

and did not require the use of an agge ambulatory device. |
Moazzaz opined that Plaintiff was limitéol reaching overhead only frequently,
found no limitations relating to the use Bfaintiff's hands for fine and gro
manipulative movements. AR 555, 559.eTALJ ultimately detenined that Dr
Brown’s more restrictive assessmentsrevenore consistent with the object
clinical and diagnostic findings in the redahan those of DiMoazzaz. AR 29.
C. Analysis.
1. Dr. Fu's RFC Assessments.
Plaintiff argues that the ALJ’s rejecti of Dr. Fu's Semmber 2010 finding

did not reach the level of specificity reqed to discount the opinions of a treat

physician. JS at 9. Plaintiff also argu¢hat the ALJ’'s rejection of Dr. Fu's

December 2013 assessment was in erb@cause the stated reasons are
supported by substantial eviden The Court disagrees.
The ALJ properly discredited Dr. RuSeptember 2010 assessment bec

ve

ng

not

ause

Dr. Fu’s limitations were extreme in ligbf his findings. Dr. Fu assessed Plaintiff

with chronic left knee pain, causing limited range of motion and decreased
strength. AR 431, 433. The ALJ properlgncluded that a limited range of motion
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and decreased knee strength do not supipatations regarding the length of time

Plaintiff can sit or the ability to use his arms and hands.
Plaintiff defends Dr. Fu’s opinion because “the knee joint is activated

sitting” and Dr. Fu once saw Plaintiff fornéerness and swelling of the left fou

finger in June 2010. JS 8t10, 12, citing AR 478. Hower, Dr. Fu never stated
that he limited Plaintiff's sitting becaus#ting “activated” hisknee joint, nor did

he claim that he restricted Plaintiff'sausf his right and & upper extremities due

to a single instance of tenderness and smgeiln one finger on Plaintiff's left han

when
rth

.

Rather, Dr. Fu stated that he found Plaintiff unable to sit for over four hours simpl

because of pain in his left knee. See #33-36. Additionally, as the ALJ noted, Dr.

Fu’s finding of knee pain has no logicalaton to Plaintiff's ability to perform fing

or gross manipulative functie with his hands. Likewiseéhe act of sitting for a

U

extended period of time doest necessarily implicate the knee’s range of mqgtion

or strengtlt. Based on the explanations DFu provided to justify his RFC

assessment, the ALJ was correclimaing his opinion inconsistent.

Plaintiff also contends that the ALJ’s rejection of Dr. Fu's December

2013

opinion was in error. Plaintiff claims dh the ALJ's decision to discredit that

opinion because it was based primarily based on Plaintiff's subjective com

nlaint

was an incorrect assessment. Plaintiffuss that Dr. Fu's December 2013 opinion

was substantially supported byetfollowing objective evidence:
On November 9, 2009, examinatiogevealed no swelling of the left
knee, but positive tenderness. 8B7. On December 18, 2009, Dr. Fu

identified a decreased range oftmoa of the left knee with no knee

2 Sitting for an extended period of #nshould be distinguished from the
of sitting down, which presumably doegjuee one to bend and move the kr
two actions that Dr. Fu found precipitatB¢hintiff's pain. AR 435. However, D
Fu's RFC assessment limits how long Ridi can remain seated, not the num
of times Plaintiff can perform the act of sitting down.

10

act
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swelling. AR 386. That same treatmienote reported a review of an
MRI dated November 2009. Id. Adecember 22, 2009, rheumatoid
arthritis was ruled out. AR 418. wiarch 11, 2010, Dr. Fu ordered a
leg length study which revealedlag length discrepancy, left leg
shorter than right. AR 389. Orude 25, 2010, Platiff exhibited
swelling and tenderness tife left fourth fingr. AR 478. On August
6, 2010, physical examination ealed tenderness around the left
knee and ambulating with a cane. AR 477. On January 31, 2011,
Plaintiff was assessed as weariadeft knee brace with tenderness
around the brace. AR 476.

JSatll-12.

If a treating physician’s opinions are bds& a large extent” on a claimant

self-reports and not on clinical evidencand the ALJ finds the applicant not

credible, the ALJ may discount the treatiprgvider’s opinion._Ghanim v. Colvit

—

763 F.3d 1154, 1162 (9th Ci2014) (citing_Tommasetti v. Astrue, 533 F.3d 1035,

1041 (9th Cir. 2008)).

Here, the ALJ propé&r noted that theseverity of Dr. Fu's limitationg
conformed more closely to Plaintiff’'s selotive complaints than Dr. Fu’s objecti
findings. The ALJ's RFC assessment incogted a number of Dr. Fu’'s objecti

clinical findings that Plaintiff bringdo the Court’s attention. The ALJ not

ve
Ve
ed

Plaintiff's leg length discrepancy, includle limitation that he use a cane while

walking more than fifteen feet or on wes terrain, and found that Plaintiff cou

only stand/walk for fifteen minutes attime and only for two hours in an eig
hour workday. These resttions take into account most of Dr. Fu’'s treatm
notes, with the exception of the single mstion of finger tederness. What t
ALJ did not do was extrapolate from théatevely minor objective findings of kne
tenderness that Plaintiff was unable tbfer extended periods of time or use

arms, hands or fingers. Only Plaintiffsibjective complaints of pain could he

d

ent
e

e
his

lve

11
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prompted such extreme limitations, inHigof Dr. Fu’s minor objective findings.
The ALJ thus discounted Dr. Fu’s opniin part because it was premised
Plaintiffs own subjective complaintswhich the ALJ had already prope

discounted (see below). This constitutespacific, legitimate reason for rejecti

on
.Iy
ng

the opinion of a treating physician. Mairg v. Commission of Soc. Sec. Admin.,

169 F.3d 595, 602 (9th Cil.999), citing Fair v. Bower885 F.2d 597, 602 (Of
Cir. 1989).

2. Inconsistency with ClinicaFindings and Medical Record.

Inconsistency with the medical records as a whole or a doctor’'s own ¢
findings is a specific and legitimate reasto discount an examining physicia
opinions. 20 C.F.R. § 404-1527(4¢) (“Generally, the moreonsistent an opinion
with the record as a whal the more weight we iliv give to that opinion.”);
Chaudhry v. Astrue, 668 F.3d 661, 671 (&in. 2012) (“The ALJ need not acce

the opinion of any physician ... inadedelg supported by clinical findings.”)

As to the determination that Dr. Fudpinions were intemly inconsistent
the ALJ did not err. As discussed abovd, kmee pain does not logically result
bilateral upper extremity limitations, and Dr. Fu did not document any obser

or provide an explanation for finding thRtaintiff suffers from such limitation

h

inica
N's
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pt
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The ALJ was correct in using his commoms®to determine that knee pain would

not reasonably result in a limitation Rdaintiff's fine manipulative functions.

With regard to the ALJ’s finding of DiFu’s inconsistency with the medig

record as a whole, that determinatioraliso supported by substantial evidence
summarized above, the record is repletéh opinions from other doctors wh
determined that Plaintiff is capable sitting for six hours a day and performi
manipulative functions. Three doctors expljcdisagreed with Dr. Fu’s sitting ar
upper extremity limitations. See AR 70-{3r. Brown); AR 422-23 (Dr. Laiken
AR 555, 559 (Dr. Moazzaz).

Plaintiff argues that because the Adil not explicitly @ntrast the othg

al
As
10
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findings in the medical record with Dr. Bupinions, the ALJ did not sufficient
discount Dr. Fu’s opinions ihght of the medical record as a whole. This is n
fair reading of the ALJ’s decision. The Court can infer from the ALJ’s decisiol

he reviewed the record as a whole andorporated his previous discussion

y
Ot a

N that

of

evidence in the medical recbinto his rejection of Dr. Fu’s opinions. By sayEg

that (1) he found Dr. Fu’s opinions incastent with the medical record as a wh
and (2) contrasting Dr. Fu’s clinical fimays concerning Plaintiff's knees with |

restrictive opinion regardingis upper bilateral extretres, the ALJ sufficiently

le

1S

/

indicated that he discounted Dr. Fu’'s miphs, at least in part, due to their

inconsistency with the overall medical esrgte. Thus, the ALJ did not err in givi
little weight to Dr. Fu’'s moreestrictive RFC assessment.
3. Dr. Fu's Permanent Disability Opinion.

The ALJ is correct that a determinatioha claimant’s ultimate disability
reserved to the Commissioner. 20 C.RBRI16.927(d); Thornsberry v. Colvin, 5
F. App’x 691, 692 (9th Cir2014) (“[A] doctor’s opinion tht a claimant is disablg
iIs not itself a medical opinion but an issue reserved exclusively fo
Commissioner.”) (citing 20 C.F.R. §4927(d)(1)). Contrary to Plaintiff
argument, the ALJ thoroughly discussed Fu’s opinion and properly found

non-controlling on the ultimate issue of tday. See Magallanes, 881 F.2d at 7

Accordingly, the ALJ gave a specific alajitimate reason fadiscounting Dr. Fu's

finding of permanent disability.

4, Conservative Course of Treatment.

LY

s
b2
d
[ the

[9)

it
b1.

A4

The ALJ did not err in finding that Dr. Fu’'s conservative course of treaiment

did not support Dr. Fu's opinion. Athe ALJ noted, Dr. Fu treated Plaint
infrequently and primarily with medicatiofisr pain management, and for all tyy
of medical complaints, including nonv&¥e concerns. Se&R 25-26, citing AR

476-77, 494. Plaintiff argues that Dr. Fis@lreferred Plaintiff to an orthopec

surgeon, Dr. Biama. Dr. Biama opingtat Plaintiff would need total kne

iff
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replacement surgery, but Plaintiff preferred to wait for surgery because the pain w:
bearable when Plaintiff was not wonkj as a custodian. JS at 32, citing 399.

Dr. Fu’'s referral of Plaintiff to arorthopedic specialist does not havg

3%
QD

tendency to show that Dr. Fu’'s treatment of Plaintiff was not conservative. What .
different doctor recommended to treat Ridf's knee pain (treatment Plaintiff
never obtained) is irrelevatd the ALJ’s finding that Dr. Fu’s treatment decisipns
were not consistent with Dr. Fu’s finding of total disability.

The ALJ properly discounted Dr. Fu’s opinion.

3. The ALJ Gave Specific and Legitinate Reasons for Discounting the

Opinions of Dr. Amin.
a. Summary of Dr. Amin’s Opinions.

Plaintiff was evaluated by Dr. Amin dfebruary 2, 2012AR 496. Dr. Amin
summarized Plaintiff's current complaings severe low back pain, moderate to
severe bilateral knee pain (left worse thiagit), fatigue, and depression. AR 497.
Dr. Amin diagnosed Plaintiff with chronilumbosacral sprain/strain secondary to
knee; degenerative spondylosis, sacroililtisnbar radiculitis; left knee deformity;
leg length discrepancy; degerative osteoarthritis of the right knee; obesity; jand
GERD. AR 497. Dr. Amin’s observations inded finding that Plaintiff is likely t

experience difficulty performg several daily activitiesuch as cooking, cleaning,

|}

bathing, and paying bills (due to ddtilty concentrating brought about by his
medication’s side effects). AR 501. Dr. Amalso opined that Plaintiff is “100%
permanently disabled,” incapable of aitag gainful employment, and unable|to
compete in the open labor market. AR 5Wiith regard to future treatment, Dr.
Amin recommended monthly orthopedic and pain management re-evaluation
inflammatory/muscle relaxant medicatiorehiropractic treatment, and additional

diagnostic testing to monitor for potentigfogressions. Id. Dr. Amin also noted

that additional operative inmeention to both of Plairffis knees and lower bagk

may be required if his “symptoms si§oantly worsen and do not adequately
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respond to conservative treatment measutdsDr. Amin determined that Plaintiff
would need ongoing treatment for the rest of his life. Id.

Dr. Amin assessed Plaintiffs RFC &dlows: sit for one to two hours and

stand and/or walk for thirty minutemjust get up and move around every twenty

minutes and unable to sit again feen minutes; inability to stand/walk
continuously; occasionally lift up torepounds and carry uf twenty pounds;
marked lifting and reaching restrictions doepatient’s chronic low back pain; fipe
manipulation, handling, fingering restimns due to difficulty concentrating

because of medication sid#eets; moderatelyimited to using arms for reaching;

minimally limited to grasping, turning, twisting objects and using fingers/handls for

fine manipulations; must be allowed to dlesent from work me than three times
per month; must avoid heights; no pushipglling, kneeling, bending, or stooping.
AR 506-510.
b.  The ALJ’s Treatment of Dr. Amin’s Opinions.
The ALJ gave little weight to DrAmin’s opinions. AR 30. The ALY
discounted Dr. Amin’s opinion that Plaifh is incapable ofattaining gainfu
employment and is permanently disabled@sclusory and on matter reserved to
the Commissioner. Id. The ALJ also dsoited Dr. Amin’s opinion because Dr.
Amin had only seen Plaintiff once and wasesumably paid for his report at the
referral of the [Plaintiff]'s represerttae.” Id. Lastly, the ALJ found that Dy.

Amin’s opinion was without substantialfgport from the otheevidence of record

“which obviously renderg less persuasive.” Id.
C. Analysis.
1. Dr. Amin Evaluated Plaintiff Only Once.

It is well established that the opiniong physicians who examine claimants

only once may be given less weight thaose of treating physicians. See Benecke

v. Barnhart, 379 F.3d 587, 592 (9th (i004) (citing_Lester801 F.3d at 830; 20

C.F.R. §404.1527). In giving less weight to Dr. Amin, the ALJ was simply

15
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pointing out that Dr. Amin was not a treating physician, but a one-time exa
who could not provide a longitudinal peegpive on Plaintiff's condition. This wé
a valid basis to downgrad&r. Amin’s opinions.

2. Opinion Solicited by Counsel.

Plaintiff contends that the ALJ improperly considered the fact that

mine

LS

Dr.

Amin’s opinion was solicited by counsel. JS at 21. The Ninth Circuit, however, ha:

repeatedly held that an ALJ may eef a physician’s opinion for having be
solicited by counsel, so long as that is tha sole reason. S&urkhart v. Bowen
856 F.2d 1335, 1339 (9th Ct988) (ALJ’'s comment that physician letter had b

solicited by the claimant's counsel as not only a permissible credibil

determination given the evidence before &LJ, it was also not the only reason

ALJ gave for rejecting [the doctor’'s] statenis”); Saelee v. Chater, 94 F.3d 5
523 (9th Cir. 1996) (“ALJ’s conclusion d@h [the physician’s] solicited report w
untrustworthy was a permissible credibildgtermination” because the ALJ sta
that it was “worded in such a way thatstrikes [him] as an effort ... to assis
patient even though there is no objeetimedical basis for the opinion”) (interr
punctuation omitted)); Reddick v. &ter, 157 F.3d 715, 726 (9th Cir. 19¢

(approving _Burkhart and Saelee and clarifying thiat the absence of other

evidence to undermine the credibility ofreedical report, the purpose for which
report was obtained does nobpide a legitimate basis feejecting it”) (emphasi
added));_Curtin v. Colvin, 2016 U.S. $0i LEXIS 61973, at *26 (C.D. Cal. May
2016) (“the ALJ cited other evidence that undermined the credibility of

McDonough'’s opinion, and therefore hisegtioning of the purpose behind

report was not improper” (citing Reddick57 F.3d at 726, accord Case v. Ast
425 Fed. App’x 565, 56@th Cir. 2011)).

Because the ALJ did not rely on thisason as the sole basis to find

Amin’s opinions less credible, Ptiff's objection lacks merit.
3. No Substantial Support fno Other Evidence in th
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Record.

While Dr. Amin did identify some support for his opinion, see JS at 2P-24,

his conclusions were contrary to mostlué other medical opinions that were given
weight by the ALJ. Dr. Brown and Dr. Mozaz reviewed evidence not in existepce
at the time of Dr. Amin’s examinatiomcluding (1) a July 2012 MRI of Plaintiff’s
left knee, which both doctordescribed as revealing lgnmoderate degeneratiye

changes, and (2) August0?2 MRIs of Plaintiff's spine, which both doctars

described as revealing only mild-to-moderdegenerative chges. AR 63-64, 74

75, 522-27, 551. Neither doctor, taking into consideration this additional

information, saw evidence to support liations as extreme as Dr. Amin’s.

Indeed, even Dr. Fu’s opinions were less restrictive than Dr. Amin’s. In his

September 2010 questionnaire and Decend@d3 letter, Dr. Fu indicated that

Plaintiff was more limited than the ALJassessment of his RFC only with respect

to how long he could sit and his ability émgage in manipuli@e activities with hig

upper extremities. AR2, 435-37, 583. By comparison, Dr. Amin believed Plaintiff

could only sit for one tdwo hours, stand and/or Wafor thirty minutes, and

required breaks every twenty minutes fboat ten minutes each. AR 506. In other

words, Dr. Amin opined that Plaintiff would need to be off-task one-third of the

time due to knee pain anctlated conditions. Acconagly, the ALJ properly
observed that Dr. Amin’s opinion wasrdrary to the weight of the medigal
evidence. As the “final &iter” of the medical evience, the ALJ was entitled to
accept the mostly consistent opinionsotifier doctors on record rather than Dr.
Amin’s outlying opinion._Tonmasetti, 533 F.3d at 1041tl{9Cir. 2008) (“[T]he

ALJ is the final arbiter with respedb resolving ambigties in the medica

evidence.”)

The ALJ properly discounted Dr. Amin’s opinion.
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B. ISSUE THREE: The ALJ Properly Evaluated Plaintiff's Testimony.
1. Applicable Law.

An ALJ’s assessment of symptom setyeand claimant credibility is entitle
to “great weight.”_SeaNeetman v. Sullivan, 877 F.2d 20, 22 (9th Cir. 19
Nyman v. Heckler, 779 F.2d 82531 (9th Cir. 1986). “[T]héLJ is not required t

believe every allegation aflisabling pain, or else shbility benefits would b

available for the asking, a result plaindpntrary to 42 U.S.C. § 423(d)(5)(A).

Molina v. Astrue, 674 F.3d 1104, 1112tH{Cir. 2012) (internal quotation mar

omitted).

In evaluating a claimant’s subjectiggmptom testimony, the ALJ engageg
a two-step analysis. Lingerfelter v. Astr@®4 F.3d 1028, 1035-36 (9th Cir. 200

“First, the ALJ must determine whethéine claimant has presented objec

medical evidence of an underlying impairm@hiat] could reasonably be expec
to produce the pain or other symptomsgeie.” 1d. at 1036. If so, the ALJ may n
reject claimant's testimony “simply because there is no showing tha
iImpairment can reasonably produce thgrde of symptom alleged.” Smolen
Chater, 80 F.3d 1273, 1282 (9th Cir. 1996).

Second, if the claimant meets thesfitest, the ALJ may discredit t

claimant’s subjective symptom testimonyhoif he makes specific findings that
support the conclusion. Berry v. Ast, 622 F.3d 1228,2B4 (9th Cir. 2010).

Absent a finding or affirmative evidena# malingering, the ALJ must provig

“clear and convincing” reasons for rej@ct the claimant’'s testimony. Lester,

F.3d at 834; Ghanim, 763 F.3d at 1163 & M.Be ALJ must conder a claimant’'s

work record, observations of medical prov&land third parties with knowledge
claimant’s limitations, aggravating facs, functional restrictions caused

symptoms, effects of medication, and #laimant’'s daily activities. Smolen, ¢
F.3d at 1283-84 & n.8. “Although lack ohedical evidence cannot form the s

basis for discounting pain testimony, it is a factor that the ALJ can consider
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credibility analysis.” Burch v. Bahart, 400 F.3d 676, 681 (9th Cir. 2005).

The ALJ may also use ordinary techniquésredibility evaluation, such 4

considering the claimant’s reputation foinlg and inconsistencsain his statemen
or between his statements and foaduct. Smolen, 80 F.3d at 1284; Thomas,
F.3d at 958-59.

2. Plaintiff's Testimony.

'S
278

Plaintiff testified at hearings bat® the ALJ in Oatber 2011 and December

2013. AR 83-95, 110-125. Pldiff testified that he hadwo previous surgeries
his left knee, and he is still considerittgal knee replacement surgery. AR 55,
He also described having back and Ipgin. AR 114. He indicated that |
condition has gradually gottemorse and has had to use maenedication to assi
with his pain. AR 47-48, 84. He testifigbdat he feels “loopy” when he takes
medication, and that his medication makem forgetful and causes him to Iq
focus. AR 89, 91, 116. He testified tha¢ can sit still for only fifteen to thirt
minutes before pain forces him to chamgesitions and take me medication. AR
87. He claimed that he could not stand anavalk for four hours in an eight-ho
workday because the pressure on hisamigh knee takes a toll on his energy. AR

Plaintiff testified that he needs a caieebalance and tceduce the pressu
on his right side, which is forced to coemsate for his inability to put weight
his left knee. AR 85, 91. Halleged that walking any more than fifteen to twe

minutes causes him so much pain that hregsiired to take pa medication and i

3 The Social Security Adinistration (“SSA”) recetly published SSR 16-3j
2016 SSR LEXIS 4, Policy Interpretatidtuling Titles Il and XVI. Evaluation g
Symptoms in Disability Claims. SSR 16-3p eliminates use of the term “credit
from SSA policy, as the SSA’s regulatiods not use this term, and clarifies t
subjective symptom evaluation is not an examination of a claimant’s cha
Murphy v. Comm’r of Soc. Sec., 20163%J.Dist. LEXIS 65189, at *25-26 n.6 (E.
Tenn. May 18, 2016). SSR 16-3p tookeetf on March 16, 2016, and thereforg
not applicable to the ALJ’s decision in this case. Id.
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down. AR 84. He testified that he canlyfift approximatelyfive to ten pound

[92)

because anything more than that places much pressure on his hip and pejvic

area. AR 85.

Plaintiff testified that he spends madt his day, approximately all but two

hours, in bed propped up with pillows, he does not sleep well because he can

put pressure on his right hip or left kne&kR 88-90. Plaintiff testified that paln

not

wakes him up consistently, forcing him éhange positions every ten to fiftgen

minutes. AR 90. Plaintiff testified that ew when lying down, he is constantl
readjusting himself every five minutesedto his back, hip, and knee pain. Id.
Plaintiff also testified that he livesith his parents, rad the only household

chores he performs are basic cooking dothg his laundryAR 84, 93. He can

y

only cook processed, microwaveable éstbecause he cannot stand on the |hard

floor of his kitchen for an extended periodtimhe. AR 87. Plaintiff testified that he

can carry his laundry basket, weighifige to ten pounds, down the hall py

supporting himself against the wall as hdlkk®aAR 91. Plaintiff also testified that

he usually forgets to complete these tasésause of his medication’s side effets.

AR 88-89.
3.  The ALJ’s Treatment of Plaintiff's Credibility.

The ALJ found Plaintiff to be parlig credible “because he has some

limitations, but not to the extent he umable to perform all basic work-relate

d

activities.” AR 23. The ALJ determined thtite medical record does not support

the intensity, persistence, and limitindfeets of the symptoms that Plaintjff

alleged. AR 24.
The ALJ discounted Plaintiff's desctipn of the limitations on his daily
activities, stating that the “allegedly Itad daily activities cannot be objective

verified with any reasonable degree of certidi and that “it is difficult to attributg

U

<

that degree of limitations to the [Plaiffi¥ medical condition, as opposed to other

reasons, in view of the relatiyelveak medical evidence.” AR 24.
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Further, the ALJ found inconsistensian Plaintiff's description of th
severity of his pain. Plaintiff testified tolang history of pain that has continued
worsen since the onset date of kelsyy 2010. However, in a March 20
appointment with Dr. Biama, Plaifftireported having unchanged symptoms
could walk without an assistive deviggR 24, citing AR 399-40. In April 2010,
Plaintiff reported to Dr. Biama that hpain was less severe at the time. Id.

The ALJ also found that although Plaintiff alleged difficulty focusing
forgetfulness, the ALJ’'s observations Biaintiff during the two-hour hearing d
not support the alleged severity oefie symptoms. AR 24. The ALJ found t
Plaintiff “did not demonstrate or manifest any difficulty focusing during
hearing. During the time when [Plaintifffas being questioned, [he] appeare
process the questions without difficulty, and to respond to the que

appropriately and wiout delay.” Id.

The ALJ also noted that he revieweaiRtiff's completemedical record, and

found that “the credibility of [Plaintiff]'sallegations regarding the severity of

symptoms and limitations is diminisheddause those allegations are greater

expected in light of the objective evidenof record.” Id. The ALJ further nots

that the medical evidencedicated that Plaintiff receeéd conservative treatme
for his complaints. Id.
4.  Analysis.

a. Conservative Treatment.

An ALJ may consider evidence of mgervative treatment in discounti

testimony regarding the severity of anp@rment._Parra vAstrue, 481 F.3d 742

751 (9th Cir. 2007). “Infrequent, consetive treatment is not indicative of|a
disabling impairment.” Jimenez v. ®@m, 2013 U.S. Dist. LEXIS 88614, at *1

(C.D. Cal. June 24, 2013jupholding ALJ's determiation that treatmer
“consisting of Tamadol and over-the-coantMotrin” was conervative); see als

Johnson, 60 F.3d at 1434 (conservative tneat suggests a lower level of b
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pain and functional limitation).

Plaintiff argues that the medical recordhwegard to treatnre is consistent

with Plaintiff's subjective complaints. J& 32. He notes that in 2010, Dr. Bia
found that Plaintiff needed knee repla@tnsurgery. Id., citing AR 399. Whi
Plaintiff refused surgery at the time, hetited that he was still considering t
procedure. AR 57-58.

Plaintiff gave a number of reasondyhe initially refused to have kn
replacement surgery, and why he is stdinsidering his options. In April 201
Plaintiff declined Dr. Biama’s recommendation that he have knee replac
surgery because he wanted to “wait@sgl as he can until the pain is unbearal
AR 395. He noted that the pain waeabable at the time because he was
working as a custodian. AR 394, 399. Tdés no evidence that Plaintiff return
for further treatment wittDr. Biama after refusing sgery. See AR 25. Rathg
Plaintiff continued seeing Dr. Fu, who treated Plaintiff's complaints with
medications. AR 25-26, 413-16, 476-79.té&fa “significant gap in his treatme
history"—from August 2011 to FebruaB012—Plaintiff was seen by Dr. Amin ¢
his attorney’s referral. AR6, 496-511. Plaintiff then seamed regular treatment
a San Bernardino County medical climnd Arrowhead Regional Medical Cent
where he received knee injections an@iagleclined surgery. AR 26, 564, 5¢
574.
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At his second hearing, Plaintiff testifi¢llat he was reluctant to have surgery

on his knee because his faith did notnpié him to receive blood from a donpor

source. AR 57-58. Plaintiff also testifieldowever, that his faith did permit him
use his own blood. AR 58. Plaintiff statddht he was still weighing his options g

deciding whether he was satisfied with stdrinjections every few months. AR 5

to
nd
/.

While Plaintiff may claim that he istill considering more aggressive

treatment options, the ALJ could reasonalidyssder the fact thato date, Plaintif

has declined knee replacement surgergévand has been relying primarily on

the
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conservative treatments of pain medicateoml cortisone injections. See Harris
Colvin, 2016 U.S. Dist. LEXIS 66927, &3 (E.D. Wash. May 20, 2016) (“TH

ALJ’s statement that Plaintiff had beeecommended only conservative treatn

[i.e., physical therapy and cortisonejeictions] provides another clear 3§
convincing reason for discounting Plaffiéi testimony in this case.”); Medel
Colvin, 2014 U.S. Dist. LEXIS 159933t *27 (C.D. Cal. Nov. 13, 2014
(affirming ALJ’s characterization of claimés treatment as conservative where

medical records showed that he had bgmascribed only Vicodin and Tylenol f

his allegedly debilitating low-back pa’); Morris v. Colvin, 2014 U.S. Dist.

LEXIS 77782, at *12 (C.D. Cal. June 2014) (finding that ALJ permissib

discounted plaintiff's credibty in part because platiff received conservativ

treatment consisting of use of TENS wemid Vicodin);_ Walter v. Astrue, 2011 U.
Dist. LEXIS 38179, at *9 (C.D. Cal. Apr. 011) (finding that ALJ permissib

discounted plaintiff's credibility basedn conservative treatment, which incluc

Vicodin, physical therapy, and a single injection).

The ALJ did not err in finding thaPlaintiff's history of conservativ
treatment is inconsistent with Plaintiff's testimony regarding the severity (
symptoms.

b. Inconsistencies.

g
f his

Plaintiff argues that the ALJ erred fimding his testimony inconsistent Wirh

his prior statements. JS at 31. Plaintdhtends that he testified that his condi
has worsened between 20l@dathe 2013 hearing, and that this testimony is
contradicted by the fact that Plaintiff mhgve had some periods of bearable
Id.

Prior inconsistent statements comgrg a claimant’'s symptoms can
considered in determining whether thaiclant’s testimony regarding the seve
of his symptoms is credible. Smolen, B®@d at 1284. Here, the ALJ reasons

concluded that there were inconsistenare®laintiff’'s prior statements regardi

ion
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the severity of his pain. After the allegedset date of his disability, Plaintiff made

two separate representatiobs doctors that his ra was unchanged or mor

e

bearable than it was in the pastee AR 24, citing AR 399-401. These

representations contradict Plaintiff'sstenony that his pain has consistently

worsened since his onset date.

Plaintiff's inconsistent statements mgeanother valid reason for the ALJ|to

discount Plaintiff's testimony.
C. Presentation at Hearing.

Plaintiff argues that the ALJ's consideaat of Plaintiff's ability to focus angd

process questions without difficulty at the hearing was in error. JS at 31. PJaintif

insists that “a two hour hearing withrepresentative by one’s side can reasonably

justify [Plaintiff]'s presentation at the heag” and that “two hours out of a 24-hqur

day does not substantially justify tA&J’s determination.” JS at 31-32.
The ALJ properly considered Plaiffis presentation at the hearing |i
assessing Plaintiff's credibility. See 20 QRFS§ 404.1529(c)(3) (“We will consids

1%

. observations by our employees and otpersons”);_Matney v. Sullivan, 981

F.2d 1016, 1020 (9th CifL992) (when assessing credtp, the ALJ may consider
the claimant’s “demeanor an@@earance at the hearing”).

d. Daily Activities.

Plaintiff disputes the ALJ's conclusidhat the “weak medical evidence”

—A

this case does not support the allegedeaxély limited daily activities. Plaintit

n

r

n

points to Dr. Biama’'s knee replacent recommendation as strong medjcal

evidence of a severely limiting impairmeS at 31, citing AR 399. As not

D

d

above, Plaintiff refused surgery on twseparate occasions, indicating that

Plaintiff's daily activities were not dsnited as he testified they were.

In fact, the ALJ acknowledged that Plaff's daily activities were “fairly

limited” but declined to consider thematig evidence in favor of finding Plaintiff

disabled because they could not be dijety verified by tle medical evidence.

1”4
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The ALJ also noted that while Plaiffis daily activities were limited, thog
complaints were generallgutweighed by other factoré\s discussed above, t
ALJ provided other clearnal convincing reasons tosgiount Plaintiff's testimon
that are still valid regardless of Plaifisflimited daily activities. Because one cl¢
and convincing reason is sufficient to aigat a claimant’s testimony, the ALJ ¢
not err in overlooking the limited natuoé Plaintiff's reported daily activities.
e.  Work History

Plaintiff contends that the ALJ erred in failing to credit Plaintiff's twe
five years of work history when deterrmg his credibility. JS at 32-33. He arg\
that the ALJ was required toonsider Plaintiff's work history, pursuant to
C.F.R. §8404.1529(c)(3) (ALJwill consider all of the evidence presents
including information about your worlecord”) and SSR 95-7p (ALJ’s assessn
of credibility must be based on all ofetievidence on recorthcluding prior work
record).

The ALJ indicated that he did, in fachnsider all of théactors required b

SSR 96-7p. See AR 22. There is no requeenthat the ALJ must articulate eve

single factor that he considered. Furtii®gintiff's work history does not affect tf
validity of the multiple other reasons tA&J gave to explain why he did not fiy
Plaintiff's allegations fully credible. Inother words, the ALJ could have recogni;
Plaintiff's work record and still assessed him as less than fully credible.
The ALJ did not err in assessing Plaintiff's credibility.
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Based on the foregoing, IT IS ORDEBHHAT judgment shall be enters

V.
CONCLUSION

AFFIRMING the decision of the Commissioner denying benefits.

DATED: December 21, 2016

KAREN E. SCOTT
United States Magistrate Judge
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