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United States District Court
Central District of California

© 00 N o o b~ w N P

L
= O

REGINALD LOCKHART, Case No. 5:15-cv-02634-ODW (PLAX)
Plaintiff,
V. ORDER GRANTING PLAINTIFF'S
COLUMBIA SPORTSWEAR SECOND MOTION TO REMAND
COMPANY, [12]
Defendant.
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. INTRODUCTION
Pending before this Court is PlaifhtReginald Lockhart's Second Motion to
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Remand, which seeks to remand this matter ggain to the Riverside Superior Colrt
for lack of subject matter jusdiction. (ECF No. 12.) Lekhart argues that Defendant
Columbia Sportswear USA CorporatiqfiColumbia”) has once again failed fo
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establish diversity jurisdiction under 28 UCS § 1332, as Columbia has failed |to
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prove that the amount in controversyceeds $5,000,000 as required by the Class
Action Fairness Act of 2005 (“CAFA”). Kahe reasons discussed below, the Court
again finds Columbia’s removal improper, as Columbia does not sufficiently prove
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! This Court granted Plaiffitis First Motion to Remand irLockhart v. Columbia Sportswear Cq
(Lockhart I) 5:15-cv-01534-ODW-PLA. (ECF No. 20.)
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the elements of CAFA jurisdictn. Accordingly, this CourGRANTS Lockhart's
Motion?
. FACTUAL BACKGROUND
On June 23, 2015, Lockhart filed hisiginal class action Complaint in th
Riverside Superior Court, alleging causesaofion for: (1) failue to pay overtime
wages; (2) failure to provide meal period8) failure to providerest periods; (4)

failure to pay minimum wage (5) failure to timely paall wages upon termination);

(6) failure to timely pay wages during emapment; (7) failure to provide accura
wage statements; (8) failure to keep appropriate payroll recd@) failure to
reimburse business expenses; and (10) unfair business competition. (Rosenber
Ex. A ("*Compl.”), ECF No. 5.) These clas only involve state law. Lockha
defines the putative class as “[a]ll curteand former hourly-paid or non-exem
employees who worked for any of the Defemidavithin the State of California.”ld.
1 13.) In the Complaint, Lockhart furthalleges that the amounmt controversy for
his individual claims does not exceed $75,00d. { 1.)

Columbia first removed this action onlyW9, 2015, asserting this Court
original jurisdiction under CBA; Lockhart moved to renmal the case on August 1

2015. GeeComplaint and Motion to Remanldpckhart v. Columbia Sportswear Co.

(Lockhart 1), No. 5:15-cv-01534-ODW-PA (C.D. Cal.), ECF Nos. 1, 14.) The Col
granted Lockhart's Motion on Septemb22, 2015. (Order Granting Motion t
RemandLockhart | ECF No. 20 (“First Remand Order”).) After remand, Colum
took Lockhart's deposition.(Second Motion for Remand&éc. Mot.”) 3, ECF No.
12.) Believing Lockhart’'s deposition testimony provided the requisite suppof
federal jurisdiction under CAFA, Columbggain removed this action on Deceml
24, 2015. (Second Notice of Removal €¢S NOR”), ECF No. 1.) Lockhart the
filed the Second Motion for Remd that is currently at bar. (ECF No. 12.) Colum

2 After carefully considering theapers filed in support of and @pposition to the Motion, the Coui
deems the matter appropriate fl@cision without oral argument. Fed. R. Civ. P. 78; L.R. 7-15.
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filed a timely opposition, and Lockhart tinyaieplied. (ECF Ns. 13-14.) The matter

is now before the Court for decision.
Ill.  LEGAL STANDARD
Federal courts are courts of limitegrisdiction, having subject matte

jurisdiction only over matters authorizdyy the Constitution rad Congress. U.S.

Const. art. lll, 8§ 2, cl. 1see also Kokkonen v. Guardian Life Ins. GfcAm, 511 U.S.
375, 377 (1994). A suit filed in state courtynize removed to fedal court only if the
federal court would hee had original jurisdiction ovehe suit. 28 U.S.C. § 1441(a
But courts strictly construthe removal statute against removal, and thus “[fled
jurisdiction must be rejected if there is atgubt as to the right of removal in the fir
instance.” Gaus v. Miles, In¢.980 F.2d 564, 566 (9th Cit992). The party seekin
removal bears the burden of edisliing federal jurisdiction. Durham v. Lockheed
Martin Corp, 445 F.3d 1247, 1252 (9th Cir. 2006).

Federal courts have original jurisdan where an action presents a feds
guestion under 28 U.S.C. § 1331, or diversitycitizenship under 28 U.S.C. § 133
A defendant may remove a case from stadart to federal cotirpursuant to the
federal removal statute, 28%IC. 8§ 1441, on the basis of federal question or dive
jurisdiction.

Under CAFA, federal courts have originatisdiction over a class action if (1
the parties are minimally diverse, (2) tw®posed class has more than 100 memk
and (3) the aggregate amount iontroversy exceeds $5 million. 28 U.S.
8 1332(d)(2), (d)(5)(B)see alsdDart Cherokee Basin Gpating Co. v. Owensl35
S. Ct. 547, 554-55 (2014).

IV. DISCUSSION

Columbia argues in its Second Notice Rémoval that Plaintiff's depositiol
testimony lends further support for CAFA jurisdiction. (Sec. NOR T 7.) Colur
alleges that, in his depositiongckhart offered, for the fitgime, information as to the
amount of time he and other class memheese allegedly forced to work off-the
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clock while under Columbia’s employld() This testimony, Columbia claims, shov
that every class member whmced to work at least 3fminutes off-the-clock every
day and also through meals and rest periadsyell as purchase Columbia uniforn
(Id. 11 7-9.) Armed with this informatioiGolumbia now contads that Plaintiff's
total amount in controversy exceeds CA&A5 million minimun and submits its
second Notice of Removald( 1 10.)
A. Successive Removal

Successive removals are discouraggmbugh “[the] general prohibition o
successive removals . . . does not apply lwkigbsequent pleadings or events rege
new and different grounfbr removal.” Leon v. Gordon Trucking, Inc76 F. Supp.
3d 1055, 1062 (C.D. Cal. 2014) (quotiKgkbride v. Continental Casualty Ca33
F.2d 729, 732 (9th Cir. 199) (emphasis in original). The policy behind the
successive removal rule helfggiard[] against prematur@nd protective removals an
minimize[] the potential for a cottagedustry of removal litigation.”Sweet v. United

Parcel Serv., In¢.No. CV09-02653 DDP-RZX, 2009 W1664644, at *3 (C.D. Cal|

June 15, 2009) (quotingarris v. Bankers Life & Cas. C0425 F.3d 689, 698 (9l
Cir. 2005)). However, whera defendant attempts to rewe an action for the secon
time after conducting its own investigation thie facts, that investigation “must [

based on newly discovered fachot available at the time of the first removal.
Andersen v. Schwan Food CNo. EDCV 13-02208 JGBR014 WL 1266785, at *4-5%

(C.D. Cal. Mar. 26, 2014) (“Thus, the coueicognized that thaaformation required
for removal was available tBefendants at the time of the first removal as it
‘uniquely within the records of Schwan.’. . Accordingly, Defendants have n
demonstrated that their ‘second noticererhoval is based on wéy discovered factg
not available at the time of the first rewal,” and thus their successive removal
improper.”).

While Lockhart vigorously argues thiais deposition does nptovide a new or
different ground for removal, and at besiy provides a “mere factual developmen
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the Court disagrees.S¢eSec. Mot. 6.) Successivemoval is not improper in thg

instant case, where additional infation potentially supporting CAFA’$

jurisdictional minimum came to light onbfter this Court’s prior Remand Ordefee
S.W.S. Erectors, Inc. v. Infax, In€2 F.3d 489, 492 (5th Cit.996) (“The prohibition
against removal ‘on the same ground’ does concern the theory on which fede
jurisdiction exists (i.e., federal question diversity jurisdiction), but rather th
pleading or event that madbe case removable.”). &h*new” information that
Columbia offers came from Lockhart’'spiesition testimony, whicbf course was no
available at the timef Columbia’s first Notice of Removal.

The Court therefore finds successike@moval both proper in this case a
timely filed, though ultimately unsuccessful.

B. CAFA Jurisdiction

Having accepted Defendant’s Second Not€&kemoval, the Court next turn
the merits of Columbia’girisdictional argument.

For this Court to have original jsdiction over Lockhart's case under CAF]
(1) there must be minimal diversity theeen the putative class members and
defendants; (2) the class action itself mustileel on behalf oimore than 100 putativs
class members; and (3) the amount in erErsy must exceed $5 million. 28 U.S.
8 1332(d)(2), (d)(5)(B);see alsoDart Cherokee 135 S. Ct. at 554-55. As th
removing party, Columbia bears the d&em of proving federal subject matt
jurisdiction under CAFA by a pponderance of the evidenc®odriguez v. AT & T
Mobility Servs. LLC728 F.3d 975, 981 (9th Cir. 2013At this time, neither party

% Under 28 U.S.C. § 1446(b), a party must seek remaitain thirty days from the date he or sh
first learns that the action is removable. A defenmadaay learn that an action is removable in one
two ways: through the face of the initial pleadimgghrough the receipt “of a copy of an amend
pleading, motion, ordeor other paperfrom which it may first be ascertained that the case is
which is or has become removable.” 28 U.$Q446(b) (emphasis addedpefendants here fileg
their Second Notice of Removal on December 24, 2015, twenty-three days after req
Lockhart’s deposition transcript. (Sec. NOR 1 Blg¢w evidence discovered in a deposition may

grounds for a successive removebweet 2009 WL 1664644, *4 (citing.W.S. Erectors, Inc. \.

Infax, Inc, 72 F.3d 489, 493-94 (5th Cir. 1996)).
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disputes the diversity of the parties, ribat the number of putative class memb
exceeds 100. SeeSec. NOR 1 17-18; Sec. Mot. |7 7-16lhstead, the partie
reserve their disputes for the amount-in-controversy element.

Recently, the Supreme Court has said ¢hdefendant can establish the amo
in controversy by an unchallenged, plausddsertion of the amount in controversy
its notice of removal. Dart Cherokee 135 S. Ct. at 554-55. However, if tf
defendant’s assertion of the amount in coversy is challenged by the plaintiff in
motion to remand, both sides must submit proof, and the court may then decide
the preponderance liesd. “Under this system, CAFA’s trliirements are to be testq
by consideration of real evidence and thdityeaf what is at stake in the litigation
using reasonable assumptions underlyitige defendant’s theory of damag
exposure.” Ibarra v. Manheim Invs., Inc.775 F.3d 1193, 1197 t® Cir. 2015).
When discussing the amount in controyers removing party cannot speculate, |
must provide the underlying facts supporting its calculatiodsrn v. Polo Ralph
Lauren Corp, 536 F. Supp. 2d 1199, 1205 (E.D. Cal. 2088 alsdGaus 980 F.2d
at 567. Moreover, the evidence must“bemmary-judgment-type evidence” that

relevant to the amount-in-controversy analys@&nger v. State Farm Mut. Ins. Caq.

116 F.3d 373, 377 (9th Cir. 1997). Whdhe defendant reliesn calculations to
satisfy its burden of proof, those calcubas must be “good faith, reliable estimat
based on pleadings and other evidence of recoEllis v. Pac. Bell Tel. Co.No.
SACV 10-01141-CJC-FF, 2011 WL 49939024 C.D. Cal. Feb. 10, 2011).
Columbia argues that the amount in cownérsy is at least $6,772,795.96, w
another $1,606,926.61 availaleattorneys’ fees. (Sec. NOR Y 57, 61.) Lockk
contests Columbia’s conclusis based on the lack ohderlying evidence to suppo
those numbers. As explained in furtltetail below, the Court disagrees with t
assumptions underlying the alleggamount in controversy aft@RANTS remand.
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* Furthermore, neither party challenged the ditesnd class member elements after Columbia’s

first attempt to remove this case.




© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

1. Insufficient Evidentiary Support

The Court holds that the declaration@dlumbia’s Senior Director of Huma
Resources, Wayne Young, lacks foundatiod aannot provide sufficient support fg
the calculations on which Cahbia’s entire amount in controversy analysis relies.

Young declares that he is “familiar withetistructure of Columbia’s retail storg
in California” and has “access to payroll records of currentfarrder employees 0
Columbia,” and that he has reviewed Lodktisaemployment and personnel recor
(Young Decl. § 2, ECF No. 6.) He furthattests that, based on his “review
records,” that there were “575 curremd former non-exempt retail employees” w|
were employed between Ju@8, 2011, and present day who worked “a total
24,371 workweeks.” I4. { 7.) He offers additionaumbers of employees dependi
on different starting dates of the class perioldl. {f 8, 11.) Young also attests th
he consulted “available pay reds” before declaring thahe average rate of pay fq

all non-exempt employees in California ohgy the class period was approximate

$10.17. d.19.)

Columbia has the burden to prove, &ypreponderance of the evidence, t
Lockhart's class claims eet the CAFA standardsRodriguez 728 F.3d at 981
Evidence offered in support of its contiems that relies on calculations must
“good faith, reliable estimatebased on pleadings and other evidence of recq
Ellis, 2011 WL 499390, at *2. Young’'s declaom is insufficiently specific to

establish the proper foundation for his rermal estimates. Nowhere in hj

declaration does Young descritiee records he reviewed bow he arrived at thos
numbers. While Young does at least sagt e consulted “available pay record
when calculating an average rate oy par Columbia’s non-exempt employees, t
Court notes thahe only consultecvailable pay records and does not specify wi
unavailabledata he did not consult. Didodng look at the pay records of fi\
employees or five hundred? Did the recamelfect an accurate estimate of part-tir
employees or lower-level retail staffersWithout answers to these questions &
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others, the Court will not afford any weigiot Young's unsubstaiated claims. Thus
this inadmissible evidence qamt be used to meetdlpreponderance standard.

In Townsend v. Brinderson CorpNo. CV 14-5320 FMO RZX, 2015 WL

3970172 (C.D. Cal. June 30, 2015), this Could hieat the declaration of a defenda
corporation’s vice president lacked foutida and could not beelied upon where th¢
declaration does not indicate which recordgdw@ewed in order to arrive at certa
employment figures.ld. at *4-5. The Court was particularly concerned that it cc
not “discern whether Wilson reviewed acteahployee time records and pay recor|
whether he relied on summaries prepai@dhim by someone else, or whether t
records are something else entirelyid. at *4. Young’s declaration raises simil
concerns, and thus the Court has no basatept the veracity of Young’s employy
and workweek totalsSee als@randon v. C.H. Robinson Co. In®&No. 2:14-cv-966-
GEB-DAD, 2014 WL 2624995, *4 (E.D. Calude 11, 2014) (finding declaratio
stating that it was likely that majority employees worked a certain number of ho
per week lacked foundationrnelas v. Children's Place Retail Stores, Jrido. LA

CV13-02226 JAK (MRWHXx), 2013 WL 24683884 (N.D. Cal. June 5, 2013) (“A
declaration stating the number of emmeg who worked for Defendant during t
years prior to this action, together widssumptions about these employees, is
sufficient to establish it is more likely thaot that the amount of controversy in th
case exceeds $5 [miillion.”). Thus, all caktibns that rely on Young’'s declaratic
or the numbers he pulled from thin aireasuspect. The inclusion of informatic
gleaned from Lockhart's deposition does hiog to change the validity of thes

equations. Adding, for example, Lockhartestimony that he missed approximate
five meal beaks and two rdsteaks a week (Sec. NOR {1 35236)an equation that
relies on digits representing the numbepofative class members and the numbey

weeks they worked during the class periodsinothing if the Court cannot rely on

> Because the Court finds the Young Declarationdsficient as to color all of Columbia’
calculations, the Court will not pass judgment onghagpriety of extrapolating class-wide meal/rg
break violations from Lockhdst subjective experiences.
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least two of the three numbers in thquation. The information in Lockhart’

deposition is useless without the Young deafion to convert that testimony into

dollar amount§.

Because Columbia relied otmhese numbers to calctdathe total potentia
damages for each of Lockhart’s claims, @eurt holds that Columbia has not met
burden to establish CAFA jurisdion. Thus, the case is hereREMANDED to the
Riverside Superior Court.

V. CONCLUSION
For the reasons discussed above, the CGRANTS Lockhart's Motion to

72

its

Remand. (ECF No. 12.) The case is remdridehe Riverside Superior Court, Case

No. RIC150504. The Clerk oféhCourt shall close this case.

IT IS SO ORDERED.

p - - &
May 11, 2016 %ﬁ%@}? '

OTIS D. WRIGHT, i
UNTED STATES DISTRICT JUDGE

® The Court also reminds Columbia that a besitted declaration wittthe proper foundation will
not suddenly support federal juristiam. Where a defendant had infmation in its possession thg

could support jurisdiction at the time of thesfi removal—but did not offer that information—

court will not entertain a successive removahdersen v. Schwan Food Cblo. EDCV 13-02208
JGB, 2014 WL 1266785, at *4 (C.D. Cal. Mar. Z814) (“The information now proffered b
Defendant could—and indeed, should—have been prexbémthe Court in opposing Plaintiff's firs
motion to remand. That Defendaatbelatedly attempting to do so now does not render its fag
showing ‘new and different’ for purposesalfowing a successive removal petition.” (citidtlen v.
UtiliQuest, LLG No. C 13-4466 SBA, 2014 WL 94337, at *3 (N.D. Cal. Jan. 9, 2014))).
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