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8 UNITED STATES DISTRICT COURT
9 CENTRAL DISTRICT OF CALIFORNIA
10
11 JUAN J. GONZALEZ, o ) NO. EDCV 16-00041-KS
Plaintiff, )
12 V. ; MEMORANDUM OPINION AND ORDER
ii CARO!_Y!\I W. COLVI.N ,Actin.g ;
Commissioner of Social Security, )
15 Defendant. )
16 )
17
18 INTRODUCTION
19
20 Plaintiff filed a Complaint on January 7, &) seeking review of the denial of hi
21 || application for supplemental seity income (“SSI”). On Fbruary 22, 2016, the partieg
22 || consented, pursuant to 28 U.S8636(c), to proceed befotkke undersigned United States
23 || Magistrate Judge. (Dkt. Nos. 11-13.) On J@n@016, the parties filed a Joint Stipulation
24 || (*Joint Stip.”) in which plaitiff seeks an order reversirtge Commissioner’s decision and
25 || ordering the payment of benefits or, ithe alternative, remanding for furthef
26 || proceedings. (Joint Stip. at 15-16.) T®&emmissioner requests that the ALJ’s decision pe
27 || affirmed or, in the kernative, remanded for further proceedingSed idat 16.) The Court
28 || has taken the matter under submission without oral argument.
1
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SUMMARY OF ADMINISTRATIVE PROCEEDINGS

On January 31, 2012, plaintiff, who svéborn on September 19, 1959, filed 3
application for SSt. (See Administrative Record (“AR”) 241-61.) Plaintiff alleged
disability commencing Septemb&8, 2007 due to mabness in his legs and back paitd. (
242.) Plaintiff previously worked as landscaper (DOT 406.687-010)d.(21.) After the
Commissioner denied plaintiffapplications initially id. 85-89) and on reconsideratiad.(
91-102), plaintiff requested a hearinggé¢ id.120). Administrative Law Judge Troy Silve
(“ALJ") held hearings on November 22, 20148.(28-40), March 21, 2014d. 63-84), and
May 16, 2014 i¢. 41-62). Plaintiff, who was represented by counsel, testified before
ALJ as did two vocational experts (“VESs”): @ha Fioretti, who tesi#d at the March 21,
2014 hearing; and Troy Scott, whottesd at the May 16, 2014 hearingSdeAR 41-42,
63-64.) Psychologist David Glassmire, PhD ABRRtified as a medical expert at the Mg
16, 2014 hearing. Seeid. 41-42;see also id226.) On July 24, 2014, the ALJ issued 3
unfavorable decision, denying pi&ff's application for SSI. Ifl. 19-23.) On November 13,
2015, the Appeals Couihdenied plaintiff's request for review.Id; 1-4.)

SUMMARY OF ADMINIST RATIVE DECISION
The ALJ found that Plaintiff had not engalge substantial gainful activity since his

January 31, 2012 application date. (AR 13he ALJ further found that plaintiff had thg

following severe impairments: status poperative lumbar spinegnspecified psychotic

disorder; unspecified moodstirder; and polysubstance abusnethamphetamine abuse).

(Id.)) The ALJ concluded that plaintiff did not have an impairment or combination
impairments that met or medically equale@ theverity of any impairments listed in 2
C.F.R. part 404, subpart P, appendix 1 2B.R. 88 416.920(d), 416.925, 416.926), and

! Plaintiff was 52 years old on the application date and thus met the agency’s definition of a person ¢

approaching advanced aggéee?0 C.F.R. § 416.963(d).
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explained his rationale fdinding that plaintiff'simpairments did not meet or equal Listings
1.04, 12.03, 12.04, and 12.091d.(13-15.) The ALJ determined that plaintiff had the

residual functional capacity (“RFC”) to perfollight work with the fdlowing limitations:

he can occasionally lift and carry p@unds and frequently lift and carry 10
pounds; he can stand andvaalk for six hours in aeight-hour workday and sit
for six hours in an eightour workday; he can frequently climb ramps and
stairs; he can occasionally crouch; leannot climb ladders, ropes, and
scaffolds; he can frequentkneel and crawl; he would be able to perform no-
complex and routine $&s; he is to avoid tasksquring hypervigilance; he is
precluded from interacting with the gdidy he can occasionally perform tasks

requiring team work; and he should be not responfoblsafety of others.

(Id. 15.) The ALJ found tt plaintiff was unable to perfor his past relevant work as a
landscaper but was capable of performing jthest exist in significant numbers in the
national economy, including the representticcupations of electronics worker (DOT
726.687-010), small product assembler (D@6.684-022), and parking machine operatpr
(DOT 920.685-082). Id. 21-22.) Accordingly, the ALJ dermined that plaintiff had not
been under a disability, asfoheed in the Social Securitct, from the application date
through the date of the ALJ’s decisiond.(22.)

STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405(g), this Coureviews the Commissioner's decision tp
determine whether it is free from legal errodaupported by substaal evidencein the
record as a wholeOrn v. Astrue 495 F.3d 625, 630 (9th C2007). “Substatml evidence
Is ‘more than a mere scintilla but less thaneppnderance,; it is sucklevant evidence as g

reasonable mind might accegst adequate to spgrt a conclusion.”Gutierrez v. Comm’r of
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Soc. Se¢.740 F.3d 519, 522-23 (9@ir. 2014) (internal citations omitted). “Even when th
evidence is susceptibte more than one rational interpa8on, we must uphold the ALJ’s
findings if they are supported by inferescreasonably drawn from the recorddolina v.
Astrue 674 F.3d 1104,110 (9th Cir. 2012).

Although this Court cannot substitute discretion for the Commissioner’s, the Cour

nonetheless must review the record as a gholeighing both the evidence that suppor
and the evidence that detracts from the [Commissioner’s] conclusiongenfelter v.
Astrue 504 F.3d 1028, 1035 (9thir. 2007) (internal quotatn marks and citation omitted);
Desrosiers v. Sec’y éfealth and Hum. Serys846 F.2d 573, 576 (91Gir. 1988). “The ALJ
is responsible for determining credibility, résng conflicts in medial testimony, and for
resolving ambiguities.”Andrews v. Shalaléb3 F.3d 1035, 103@®th Cir. 1995).

The Court will uphold the Commissioner’s dgon when the evidence is susceptib
to more than one rational interpretatioBurch v. Barnhart 400 F.3d 676, 679 (9th Cir.
2005). However, the Court may review onlge tteasons stated by the ALJ in his decisic
“and may not affirm the ALJ on a grod upon which helid not rely.” Orn, 495 F.3d at
630; see also Connett v. BarnhaB40 F.3d 871, 874 (9th Ci2003). The Court will not
reverse the Commissioner’s decision if it is basedharmless error, whicexists if the error
is “inconsequential to the ultimate nondisability determinationjf despite the legal error,
‘the agency’s path may asonably be discerned.’'Brown-Hunter v. Colvin806 F.3d 487,
492 (9th Cir. 2015) (imrnal citations omitted).

DISCUSSION

Plaintiff alleges the following error: thALJ erred in failing to classify plaintiff's

education level as illiterate at step five o& sequential analysis. (Joint Stip. at 5.)
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l. Applicable Law

A plaintiff's education leveljncluding his Englib proficiency, is a vocational factor
to be assessed at step five of the sequeatialysis. 20 C.F.R. §16.964. A plaintiff's
education falls into one of four categorie$l) illiteracy; (2) margial education, which
generally translates to formathooling at a 6th grade level lass; (2) limited education,
which generally translates formal education between a 7dhd 11th grade education; ang
(4) high school education antlave, which generally translatesformal schooling at a 12th
grade level or aboved. § 416.964(b).

llliteracy is “the inability toread or write,” and a person is illiterate “if [he] cannot

read or write a simple messagiech as instructions or invemy lists even though the persor

—

can sign his or her name.ld. § 416.964(b)(1). A person’sability to read or write in
English is considered the funatial equivalent of illiteracy witin the meaningf the Social
Security Administration, even if that f®n may be literate in another langua@ee Pinto
v. Massanar,i 249 F.3d 840, 846 d. (9th Cir. 2001)Chavez v. Dep’'t of Health and Human
Servs, 103 F.3d 849, 852-53th Cir. 1996).

I. Record Concerning Plaintiff’s llliteracy.

In his initial disability report, plaintiff ngorted that he couldead and understand
English and “write more than ig] name in English. (AR 30y However, Plaintiff’s sister,
Tomasa Elida Gonzalez, completplaintiff’s adult function rport for him and stated that
he does not know how to read,it®r or use a check book.ld( 333, 335, 338.) Ms.

=%

Gonzalez also filled out a third party function repan which she again stated that plaintit

cannot read or write.ld. 347.)
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The examining clinical psychagist, Kathy Vandenburgi®h.D., observed on Januar
17, 2013 that plaintiff's native language $panish, but he spekand understood English
well. (AR 436.) She addethat he had difficulty comptang her questionnaire “due to
reading and writing problems.” Id})) She also recoadl that plaintiff had a history of &
learning disability and had ditfulty learning in school. Id. 437.) He attended special
education classes in school and droppedobwsichool after the 10th gradeld.] He never
earned a GEDid.) but testified that he was “plamg to take” the GED examinatiomd (
70). Dr. Vandenburgh ted that plaintiff reported readinthe Bible daily, but did not
specify whether plaintiff reads thigible in Englishor Spanish. Id. 438.) Plaintiff was
neither able to spell his first name, “dijabackwards nor the word “world.” Id. 439.)
Plaintiff was also unable to complete ParbBthe Trail Making Test because “he did ngt
completely know his ABCs.” Id. 439.) Under diagnostignpressions, Dr. Vandenburgh

wrote, inter alia, “[plaintiff] is unable to read or write.”1q. 441.)

The medical expert, Dr. Glassmire, testified at the May 16, 2014 hearing that, baded on

his review of the record, “[Plaintiff] had difulty with reading, witing problems, including

guestionnaires, and difficulty pronouncing wordsvasn’t entirely clear from that what hig
level of English fluency is.” (AR 49.) TEhALJ assigned the medical expert’'s testimony
“great weight.” (AR 20.)

U7

At the March 21, 2014 hearinthe ALJ stated “[Plaintiff]'s unable to read or write; i
that correct? You cannot read or write?” (AR) Plaintiff responded, “No, | can't read
Uh-uh.” (d.) The ALJ used that information tonfl that plaintiff would have a markec
impairment doing complex instrtions but did notdiscuss plaintiff's iability to read or
write in the context of hisdeication level and literacy.Sée id.74;see alsd5-21.)

\\
\\
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[I. The ALJ’s Decision.

The ALJ found that platiff's statements at the heags and in hisadult function

report were “less than fully credible” becaus@) plaintiff engaged in “somewhat normal

U7

level of daily activity and interaction,” inclutg “preparing meals, helping with the dishef
vacuuming, cleaning, doing the laundry, dothg housework, using plic transportation,
shopping in stores, paying billand going to church;” plairifihad not received the type of
medical treatment one would expect for aryvalisabled individual;, plaintiff made
inconsistent statements abdus drug use; and plaintiff vga“evasive or vague at times’
during the hearings, including when he wealuctant” to respond to the ALJ’'s questiol
about incarceration. (AR 16-17.)

—J

The ALJ assigned “great weight” to the dizal expert’s testimony (AR 20), but little

4=

weight to Dr. Vandenburgh’s opinion that pl@fiih“has a verbal comprehension score of 54
working memory score of 58, processing speeore of 62, perceptuatasoning score of
71, immediate memory index score of 42, andliscale IQ score of 55 . . . and marke(

limitation in ability to understad instructions that is teled and complicated.” Id. 20)

(errors in original). The Al explained that these test scores and assessments are

inconsistent with plaintiff's treatment recordsting a September 2012 rapid psychiatric
evaluation performed at the \Rrside County Regional Medic&enter, which noted that
plaintiff exhibited “fair” attention and cwentration, “good”memory, judgment, and

insight,” and estimates of histelligence were “average.’ld. 20, 400.)

The ALJ did not make any findigs regarding plaintiff's ality to read or write in
English 6ee generalhAR 15-22), noting onlyhat plaintiff “claimedthat he does not know
how to read and write”id. 15). Nevertheless, the ALJ concluded at step five of the
sequential analysis that plaintiff “has a iied education and is able to communicate |in
English.” (d. 21.) The Commissioner statthat the ALJ “apparentlyased his finding on

v




© 00 N o 0o A~ W DN B

N NN NN DNNNMNNRRRRRPRRR R R
0 N oo 0o A WN P O O 0N OO O B W NN P O

Plaintiff's statements thahe completed the 10th gradeind “apparently discounted
[plaintiff's] testimony [that he could not read write] based on plaintiff's general lack of
credibility.” (Joint Stip. at 10-11.) The @wnissioner states that the ALJ's finding thd
plaintiff had a limited education had a logicalifmlation in the record namely, his reported
completion of the 10th grade, albeit with diffiuand in special education classes in Tex
in the 1960s and 70s.(d. at 11.) Finally, the Commissionsuggests substantial evidenc
supports the ALJ’s finding becausé his initial disability repdr plaintiff reported that he
could read and understand Enlgliand “write more than [hisname in English (AR 307);

plaintiff exhibited “some capacity” read @nwrite during his congtative psychological

examination with Dr. Vandenbgin; and plaintiff reported thdte “was planning on taking
the examination to obtain a GED.” (Joint Stip. at 11-12.)

The Court cannot affirm the ALJ’s dsion based on the Commissionepsst-hoc
rationalizations that attempt tetuit the ALJ’s rationale, and the ALJ offered no explanatig
for his decision that plaintiff safies the standard for literacySee Bray v. Astryé&54 F.3d
1219, 1225-26 (9th Cir. 2009) (“Long-standing piples of administrative law require us t(
review the ALJ’s decision based on the reasgrand factual findings offered by the ALJ -
not post hocrationalizations that attempt to ifttuwhat the adjudicator may have bee
thinking.”). Further, a reviewof the record reveals thateghALJ's determination is not

supported by substantial evidence.

Only two pieces of eviehce in the recorduggest that plaintiftvas able to read or
write in English: plaintiffscompletion of 10th grade in gpial education classes in thg

1970s; and plaintiff's statemem the initial disability reporthat he couldead and write

2 Plaintiff turned 16 in September 1975, the y#@# United States Congressspead the Education of the
Handicapped Act, P.L. 94-142, 89 Stat. 773 (1975), in which Congress founthtiaglia, “the special educational
needs of [handicapped] children are not being fully met,” “more than half of the handicappedh ¢hitdeeUnited States

do not receive appropriate edtioaal services,” and “present financial resms [of state and local educational agencies

are inadequate to meet the special educational needs of handicapped children.” §3(b), P.L. 94-142
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more than his name in Englisilaintiff's desire to take thexamination to obtain a GED i

not evidence that he is literateEnglish because: (1) he hast taken, let alone passed, the

test in English; and (2) he could take the GBI in Spanish, whictine record identifies as
his “native language.” The record also does support the Commissioner’s contention th
plaintiff demonstrated “some capacity” to readwrite in English during his consultative
psychological examination with Dr. Vandenghrbecause plaintiff was unable to comple
the written questionnaire at thekamination “due to readinand writing problems,” was
unable to spell either his first name, “Juabgckwards or the word “world,” did not know
his ABCs, and did not specify the language efBible he reported reading. (AR 436, 439

The preponderance of evidenceth® record conflicts withhe ALJ’s conclusion that
plaintiff can read or write a simple messageEimglish. The medical expert testified thg
plaintiff has “reading, writing prdems” that restrict his Englisfluency. (AR 20, 49.) The

examining clinical psychologistbserved, as stated aboveattiplaintiff: was unable to

complete a written questionnaire without assise due to difficulties reading and writing;

at

18

did not know his ABCs; and caliineither spell his first name, “Juan,” backwards nor spell

the word “world.” (d. 436, 439.) Plaintiff's sistefTomasa Elida Gonzalez, complete
plaintiff's adult function report for him and séat that plaintiff doesiot know how to read,
write, or use a check bookld( 333, 335, 338.) Ms. Gonzalatso filled out a third party
function report on which she again statedttplaintiff cannot read or write. Id. 347.)
Finally, at the March 21, 2014ehring, plaintiff testified that he was unable to read, and
ALJ appeared to conclude, based on tloene, that plaintiff was illiterate. Seed. 74.)

Thus, only a scintilla of evidence ithe record arguably supports the ALJ
conclusion. SeeGutierrez 740 F.3d at 522-23;ingenfelter 504 F.3d at 1035. Accordingly,
the matter must be remanded.
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V. Further Proceedings Are Appropriate.

“The touchstone for an awarof benefits is the existence of a disability, not tf
agency’s legal error.” Brown-Hunter 806 F.3d at 496. Accdingly, a remand for an
immediate award of benefits is appriate only in “rare circumstancesdnd, before
ordering that extreme remedy, the Courtsmsatisfy itself that the following threeg

requirements are met:

(1) the ALJ has failed tgorovide legally sufficieh reasons for rejecting
evidence, whether claimatgstimony or medical opinion;

(2) the record has been fully develdpend further administrative proceedings
would serve no usef purpose; and

(3) if the improperly discredited evidem were credited as true, the ALJ would

be required to find the claimant disabled on remand.

Id. However, even if those requirementg anet, the Court retains “flexibility” in
determining the appropriate remedgurrell v. Colvin 775 F.3d 1133,141 (9th Cir. 2014)
(quotingGarrison v. Colvin 759 F.3d 995, 102®th Cir. 2014)).

As plaintiff points out, anindividual is disabled if: he is “closely approaching
advanced age;” he is limited to light work;shprevious work experience is unskilled g
none; and his education is “illiterate or unabledonmunicate in English.” (Joint Stip. at 9
(citing 20 C.F.R. Pt. 404, Sub@®, App. 2 § 202.09). The Alfdund that plaintiff satisfies
the first three of these factors: he was elpspproaching advancedje on the application
date; he is limited to light work; and his piews work as a landscaper was unskille
Accordingly, if plaintiff isilliterate, he is disabledSee20 C.F.R. Pt. 40&ubpt. P, App. 2 §
202.09.
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Further, the ALJ plainly did not provide ldlyasufficient reasons for discounting the

evidence that plaintiff was illiterate because tLJ did not provideany rationale for his
conclusion that plaintifivas literate. Even assumiragguendothat the ALJ discounted
plaintiff's testimony about his illiteracy for ¢hsame reasons that the ALJ discounted
subjective symptom testimony, the Alignored: plaintiff's sistés statements that plaintiff
could not read or write; the consulting psydust’'s observations that plaintiff was unabl
to complete a written questionnaire due to diffiies reading and writg, did not know his
ABCs, and could neither spelldirst name, “Juan,” backwardsr spell the wad “world;”
and the medical expert’s observation thatingiff has “reading, writing problems.” Sge
generallyAR 15-21.)

The ALJ’s errors, and the lack of subgdtahevidence supporting his conclusion, ar
troubling, particularly in light of his atement at the March 21, 2014 hearing th
“[plaintiff]'s unable to read omwrite.” However, this is nobne of the “rare circumstances'’
when further administrative proceedings wouldseeno useful purposelnstead, plaintiff's
statements about his literacy level are intgiegt, and he was natsked to explain the
inconsistencies. For examplee stated on his initial diséiby report that he could read
English and write more than his name in ksfg and he told the consulting psychologis
that he read the Bible. line absence of any explanation for these inconsistencies, an(
lack of any evidence on the craiicquestion of whether plaintiff can read or write a simp
message, the Court cannot say that the record mandates a finding that plaintiff is illiter
that term is defined by the regulations. Rartmore, although plaintiff is necessaril
disabled if he is illiterate, hmay not be disabled if he feund to haveonly a marginal
education due to his severdfidulties reading and writing. Btead, in such a scenarig
further factual development would be necegsa Thus, the factual record concernin
plaintiff's level of education isot fully devebped and the record domet mandate either &
disability or a nondisability determination. Therefore, the matter must be remande

further proceedings congent with this Order.
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CONCLUSION

Accordingly, forthe reasons stated above, ITO®RDERED that the decision of the
Commissioner is REVERSED, and this caseREMANDED for further proceedings

consistent with this Mentandum Opinion and Order.

IT IS FURTHER ORDERED thathe Clerk of the Court sitl serve copies of this
Memorandum Opinion and Order and thedgment on counsel for plaintiff and fo

defendant.
LET JUDGMENT BE ENERED ACCORDINGLY.

DATE: October 11, 2016

‘7‘<m A-%usm_

“ KAREN L. STEVENSON
UNITED STATES MAGISTRATE JUDGE:
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