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8 UNITED STATES DISTRICT COURT

12 CENTRAL DISTRICT OF CALIFORNIA

1 TERRIE L. MARRICAL, Case No. EDCV 16-00398-RA0O

12 Plaintiff,

13 V. | MEI\DAEIIQQANDUM OPINION AND

15 | Commiseloner of Spcial'Securly,

16 Defendant.

17

18 l. INTRODUCTION

19 Plaintiff Terrie L. Marrical (“Plantiff’) challenges the Commissioner|s
20 denial of her application for a period disability and disabilityinsurance benefits
21 (“DIB”). For the reasonsstated below, the decisioof the Commissioner is
22 AFFIRMED.
23 . PROCEEDINGS BELOW
24 On December 30, 2010, Plaintiff filedTitle 1l application for DIB alleging
25 disability beginning Novembet5, 2008, through MarcB1, 2010, the date last
26 insured. (Administratie Record (“AR”) 323-24) Her application was denied
21 initially on March 17, 2011, and upon wmetsideration on June 3, 2011. (AR 165-
28
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76.) On July 6, 2011, Plaintifiled a written request fdnearing, and a hearing w;x
held on July 13, 2012. (AR 177-79, 2b3Represented by counsel, Plain{
appeared and testified, along with an imig&vocational expert. (AR 59-90.) C
July 25, 2012, the Administrative Lawdlye (“ALJ”) found that Plaintiff had ng
been under a disability, pursuant to the Social Security Aittce November 15
2008. (AR 151.) On August 23, 2012, Rt#f sought review, and the Appea
Council granted her request. (AR 275-78hother hearing was held on April 2
2014, where an impartial vocational expedtifeed in light of additional medica
records. (AR 91-114.) On August 1, 2014, the ALJ again found that Plaintif
not been under a disability, pursuant to $oeial Security Act, since November 1
2008. (AR 13-28.) The ALJ’s decision besathe Commissioner®nal decision
when the Appeals Council denied PIdirgi request for review. (AR 1-4.
Plaintiff filed this action orMarch 3, 2016. (Dkt. No. 1.)

The ALJ followed a five-step sequent&laluation process to assess whet
Plaintiff was disabled under the Social Security Aloester v. Chater81 F.3d 821
828 n.5 (9th Cir. 1995). Adtep one the ALJ found that Rintiff had not engage
in substantial gainful activity sinceddember 15, 2008, the alleged onset g
(“AOD”), through March 31, 2010her date last insuréd (AR 18.) Atstep twg
the ALJ found that through ¢hdate last insured, Plaiffi has the following seversg
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impairments: degenerative joint disease degenerative disc disease of the lumpar

spine; pancreatitis; hypertension; degsien; cervical strain; and obesityld.] At
step three the ALJ found that Plaintiff “did not have an impairment

combination of impairments that met or neadly equaled the severity of one of t

! Persons are “disabled” for purposes edaiving Social Security benefits if thg
are unable to engage imya substantial gainful activitpwing to a physical o
mental impairment expected to result in deatr which has lasted or is expected
last for a continuous period of at €42 months. 42 U.S.C. § 423(d)(1)(A).
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2 As discussed below, the relevant timeige that the ALJ evaluated was a period

that ended in 2010, prior to the admirasive hearings and the ALJ’s decision
this matter.
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listed impairments in 20 CFR Part 4&Yybpart P, Appendix 1.” (AR 19.)
Before proceeding to step four, the Afound that Plaintiff had the residu
functional capacity (“RFC”) to:

[P]lerform a range of sedentary work . . Specifically, the claimant
can lift 10 pounds occasionally; catand and/or walk for two hours
out of an eight-hour workdayran perform postural activities
occasionally; cannot perform rdpre or constant handling or
fingering, but frequent is still permissible; is restricted to unskilled
work; and is precluded from fasaged work production or assembly
line type work.

(AR 20.)
At step four, based on the Plaintiffs RFGd the VE’s testimony, the AL
found that Plaintiff was not capable ofrfieming past relevant work as a ret

merchandiser, cashier/checkestail supervisor, or sales clerk. (AR 26.) sMp

five, the ALJ found, “considering the claimantge, education, work experieng

and residual functional capacity, there wgdgs that existed in significant numbe
in the national economy that the claimasduld have performed.” (AR 27
Accordingly, the ALJ found that Plaintihad not been underdisability from the
AOD through the date last insured. (AR 28.)
lll. STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405(g), a distrimburt may review the Commissionel

decision to deny benefits. A court must affiam ALJ’s findings of fact if they ar

supported by substantial evidence, and & gnoper legal standards were appli

Mayes v. MassanarR276 F.3d 453, 458-59 (9th C001). “Substantial evidence

means more than a mere diia, but less than a prepondeca; it is such relevar

evidence as a reasonable person might acceqateapiate to support a conclusion.
Lingenfelter v. Astrues04 F.3d 1028, 1035 (94@ir. 2007) (citingRobbins v. Sog.
Sec. Admin466 F.3d 880, 882 (9th Ci2006)). An ALJ can s&sfy the substantial

evidence requirement “by setting out a dethand thorough summary of the fas
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and conflicting clinical evidence, stagj his interpretation thereof, and maki
findings.” Reddick v. Chaterl57 F.3d 715, 725 (9tir. 1998) (citation omitted).
“[T]he Commissioner’'s decision cannbe affirmed simply by isolating

specific quantum of supporting evidend@ather, a court must consider the rec
as a whole, weighing both evidence teapports and evidence that detracts fr
the Secretary’s conclusion.Aukland v. Massanar257 F.3d 1033, 1035 (9th C
2001) (citations and internal quotationarks omitted). “Where evidence i
susceptible to more than one rational iptetation,” the ALJ’s decision should |
upheld.” Ryan v. Comm’r of Soc. Se628 F.3d 1194, 1198 (9thir. 2008) (citing
Burch v. Barnhart 400 F.3d 676, 679 (9 Cir. 2005));see Robbins466 F.3d at
882 (“If the evidence can support eithaffirming or reversing the ALJ’
conclusion, we may not sufiste our judgment for that of the ALJ.”). The Col
may review only “the reasornmovided by the ALJ in the disability determinati
and may not affirm the ALJ on a gma upon which he did not rely."Orn v.
Astrue 495 F.3d 625, 630 {® Cir. 2007) (citingConnett v. Barnhart340 F.3d
871, 874 (9th Cir. 2003)).

IV. DISCUSSION

A
Drd

om

-

U7

JJ

It

Plaintiff raises two issues for review: (1) whether the ALJ properly

considered Plaintiff's testimony; and)(%hether the ALJ properly characteriz
Plaintiff's inability to manipulate repetitively.(Joint Stipulation(*JS”) at 5, Dkt.
No. 28.) Plaintiff contends that thA&LJ improperly discrdited Plaintiff's

testimony (JS at 5-9) and inaccuratethiaracterized Plaintiff's handling ar

ed

d

fingering ability (JS at 22-24). The Consuioner contends that the ALJ propefrly

evaluated Plaintiff's credibilitfJS at 9-18) and that Isstantial evidence suppor

ts

the RFC and step five findings (JS atZ8). For the reasons below, the Court

agrees with the Commissioner.
111
111
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A. The ALJ’s Credibility Determin ation Is Supported By Substantial

Evidence
Plaintiff argues that the ALJ’s finding that her subjective complaints art
fully credible is unsupported byedr and convincing evidenceSeeJS at 5-9.)
The Commissioner argues that the AL#smsons for finding Plaintiff not fully
credible are supported by substantial eviden8ee]S at 9-18.)
1. Plaintiff's Testimony
At the July 13, 2012 administrative heay, Plaintiff testified that she wa
born on December 6, 1961, agthduated from high school. (AR 66.) She |
worked in November 2008, doing pdnine customer service work at a bowli
alley. (AR 66-67.) Plaintiff also testifiethat after she left the bowling alley, s

tried to go back to work as a cashiemistore for about a month, but “it just didj

work” due to the pain in her side. (A6¥7-68.) After that, she looked for other

work, but “didn’t get anything.” (AR 68.)

2 Not

~

S
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g
he
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Plaintiff testified that she lives wither partner and two of her three adult

children. (AR 72.) Her parer’s job is the sole source of household income.

72.) She testified that her children hedp‘a lot” with housework. (AR 79.)
Plaintiff testified that she was hospitad for three days in January 20

when her pancreatitis deogled. (AR 78, 80.) She wainable to work prior t(

March 2010 because about once a week, shddaget an “off and on” pain in he

right side that would “double [her] overhd make it hard to do anything. (AR 7

81.) The pain would last for about an hoand Plaintiff would need to lie down.

(AR 74, 81.) On a bad day, she would staped because shedred that the pai

would start again if she got up. (AR 81-8ZR)aintiff testified that she is not abje

to engage in any activity during a pamatitis flare-up. (AR 83.) Her pain
“about a ten” without medication, bUprobably may even go down” after h
medication begins working. (AR 83.)
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Plaintiff testified that she also hasoftstant, constant” back pain that mal
it hard for her to lift things and standAR 74.) Before Mech 2010, her pain wa
an eight on a ten-point scale. (AR 74&)aintiff began taking/icodin, but “that
wasn'’t really working,” so she switchaéd Norco. (AR 74.) Medication woul
“take the edge off” and bring the pain dotna six. (AR 74.) Plaintiff would hav
muscle spasms in her lower back threéoar times a week, “maybe a couple tin
a day,” for 10 to 15 minutes at a time. (AR 82-83.) During a spasm, Pz
cannot engage in any activity or focus amything else. (AR 83.) Plaintiff als
testified that “once in a while” she has ngkn when she turns her neck. (AR 8

Plaintiff testified that since sheogtped working in November 2008, she |
done “[n]othing.” (AR 75.) She talks to her childrewhen they are home, b

otherwise “really do[es]n’t do too much” &ides sitting or lying down. (AR 76

Plaintiff sometimes feels depressed beeahere is “just a lot going on.” (AR 7%

76.) Her depressiobegan bothering her “off and obéginning in 2008. (AR 76
84.) Before March 2010, Plaintiff kegb herself, “wouldn’'t do anything,

wouldn’t leave her room,ra wouldn’t take care of nehygiene. (AR 85.) A

depressive episode would last for “[ajupte days” every week. (AR 85-86.) Her

primary care doctor prescribed Lexapro, Hijt didn’t really help much.” (AR
76.) Plaintiff did not see a therapist or psychologist. (AR 76.)

Plaintiff testified that before March 201€he could lift and carry ten pound
(AR 77.) She could not walk or stand faeery long because her back “had star
really bothering [her].” (AR 77.) She gl stand for about 30 to 45 minutes g
could sit for “a couple hourdjefore needing to lie down(AR 79.) Plaintiff would

lie down for two hours about three or four éisna day. (AR 79.F5he testified tha

an x-ray revealed degenerative diseagleich began to “get worse.” (AR 78.

Plaintiff testified that her daor told her to “take it easyand “[d]on’t lift a lot.”
(AR 79.)
Il
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Plaintiff testified that she would sotmaes drop things. (AR 74.) She has

difficulty with both small and large object§AR 84.) She can keyboard “[o]nce
awhile,” but she doesn’t ugecomputer very much. (AB4.) Plaintiff can pick ug

objects like utensils, but when her handshbother, she drops the objects dug

in

to

numbness in her fingers. (AR 84.) Nioctor has suggested an explanation;

Plaintiff testified that it is “[p]robhly just from [her] back.” (AR 84.)
Plaintiff completed a function repodn February 4, 2011. (AR 390-97

Plaintiff's son also completed a third rpafunction report onFebruary 4, 2011|

(AR 398-405.) His report repeated Pldiis responses. Both reports we
completed after the dateslainsured, and the respassaddressed Plaintiff’
current, not past, functioning.
Plaintiff completed an exertion quastnaire on April 30, 2011. (AR 435
37.) She again reported her current conditions and abilities, after the da
insured.
2.  Applicable Legal Standards
“In assessing the credibility of a alaant’s testimony regarding subjectiy
pain or the intensity of symptoms, tA&J engages in a two-step analysidfolina
v. Astrue 674 F.3d 1104, 1112 (9thir. 2012) (citingVasquez v. Astru&72 F.3d
586, 591 (9th Cir. 2009)). “First, the Alodust determine whether the claimant |
presented objective medical evidenceaof underlying impairment which cou
reasonably be expected to produceghm or other symptoms allegedTreichler
v. Comm’r of Soc. Sec. Admiry75 F.3d 1090, 1102 (9t@ir. 2014) (quoting

Lingenfelter 504 F.3d at 1036) (internal quotatiorarks omitted). If so, and if the

ALJ does not find evidence of malingeringe ALJ must provide specific, cle;
and convincing reasons for rejecting a mlant’s testimony regarding the sever
of his symptoms. Id. The ALJ must identifjwhat testimony was found n(
credible and explain what evidemundermines that testimonkiolohan v.

111
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Massanarj 246 F.3d 1195, 1208 (9th Cir. 2001). “General findings
insufficient.” Lester 81 F.3d at 834.
3. Discussion
“After careful consideration of the Eence,” the ALJ found that Plaintiff’
“medically determinable impanents could reasonably be expected to cause
of the alleged symptoms,” but found thRAlaintiff's “statements concerning th

intensity, persistence and limiting effectstbése symptoms are not credible to

extent those statements are inconsist@ith the residual functional capacity

assessment herein.” (AR 21The ALJ declared her t&sony to be “only partially
credible.” (d.) The ALJ relied on the following reasons: (1) inconsis
statements; (2) routine and conservativeatment; and (3) lack of supportir
objective evidence. (AR 22.) No malinge allegation was nte, and thereforg
the ALJ’s reasons must be clear and convincing.

a. Reason No. 1: Inconsistent Statements

The ALJ found that Plaintiff made ingsistent statements about her abili

to work during the alleged disability periodAR 22.) Specifically, the ALJ note

are

192}

50ME
e
the

[ent

that, despite Plaintiff's testimony thateslkhould not work due to her impairmen

S,

Plaintiff “admitted that she had looked father work, but had been unsuccessful in

finding anything.” (AR 22, 68.) The ALJ alswted that Plaintiff had once told h
physician that she applied to waak a truck driver. (AR 22, 645.)

As part of the credibility detenmation, the ALJ may conside
inconsistencies between the claimant&iteony and her other statements, cond
and daily activities. See Light v. Soc. Sec. Admihl9 F.3d 789, 792 (9th Ci
1997); Tonapetyan v. Halte242 F.3d 1144, 1148 (9th CR001). Here, Plaintiff's

statements that she was looking for warkile allegedly disabled undermines t

credibility of her pain testimonySee Fregoso v. Astru2012 WL 2195655, at *4

(C.D. Cal. June 14, 2012) (“[P]laintiff's ¢gdmony at the hearing that she had b

looking for work was inconsistent with piiff's assertions that she suffers frg
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disabling impairments which precluder from working at all.”)aff'd (9th Cir.
Aug. 13, 2013).

The Court finds that this reason iglaar and convincing reason, suppor
by substantial evidence, tosdbunt Plaintiff's credibility.

b. Reason No. 2: Routine and Conservative Treatment

The ALJ also discounted Plaintiff'sredibility because “[tlhe treatmel
records reveal the claimant receivemltine, conservative, and non-emerge
treatment since the alleged onset datouhh the date lasinsured” for her
pancreatitis, back pain, and depressiofAR 22.) An ALJ may discount

claimant’s credibility based on roné and conservative treatmengee Parra v

Astrue 481 F.3d 742, 750-51 (9th Cir. 2007yifeence of conservative treatment i

sufficient to discount a claimant’s testimorggarding severity of an impairmen
see also Meanel v. Apfd72 F.3d 1111, 1114 (9th Ct999) (rejecting plaintiff's
complaint “that she experienced pain aggwhing the highest level imaginable”
“inconsistent with the ‘minimal, consenwee treatment’ that she received”).

The ALJ noted several instances wher@Riff sought medical treatment fq
abdominal or right flank pain, but the ALJ concluded that Plaintiff rece
“‘conservative treatment” each time. (AR 22 ALJ’s conclusory determinatio
that Plaintiff received “conservative treatnteis an improper basis for discountir

Plaintiff's credibility. Plaintiff has been pscribed narcotic pain medication for |

abdominal pain since at leaganuary 2008. (AR 553, 675.pee Childress V.

Colvin, 2014 WL 4629593, at *12 (N.D. Cal. Sept. 16, 2014) (“It is not obv
whether the consistent use of such a nar¢éor several years) is ‘conservative’
in conflict with Plaintiffs pain tstimony, and therefore requires furth
explanation.”). Moreover, Plaintiff assgrthat chronic pancreatitis, the cause
her abdominal painseeAR 74, 78, 553), has no curgJS at 6.) “A claiman
cannot be discredited for failing to gsue non-conservative treatment optic
where none exist.’Lapeirre—Gutt v. Astrue382 F. App’x 662664 (9th Cir. 2010)
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see alsaCarmickle v. Comm’r of Soc. Sec. AdmbB83 F.3d 1155, 1162 (9th C

-

2008) (“[Clonservative course of treatment is not a proper basis for rejecting the

claimant’s credibility wherehe claimant has a good reasfor not seeking mor
aggressive treatment.”).

The ALJ also stated that Plaintiéceived “routine conservative treatmel
for her back pain and demsaon, but the ALJ failed to explain how the treatm

was conservative. (AR 22.)ndeed, the ALJ failed to menti@ny treatment for|

back pain during the refant disability period. The ALJ noted that Plaintiff's

primary care physician prescribed medioatfor her depression, and the record
not contain objective psychological fimgjs or records of any treatment by
mental health specialist. (AR 23.)

The ALJ stated that “[tjhe lack omore aggressive treatment, surgi
intervention, or even referral to a spdistd suggested that Plaintiff's sympton
were not as severe as gel. (AR 22.) However, there is no evidence in
record that more frequent or aggressiwatiment was available to treat Plaintif

conditions, and the AL was not qualified to dralwer own inference regardin

whether such treatment was availabBze Tran v. Colvir2016 WL 917891, at *6}
7 (C.D. Cal. Mar. 8, 2016) (fding no support for ALJ'dinding that surgery of

more aggressive treatment&re available options teat claimant’s conditions
and stating that an ALJ is not qualifieddoaw inferences regarding whether mq
aggressive treatment is availabletteat a claimant’s conditions) (citiricapeirre-
Gutt v. Astrue 382 F. App'x 662, 64 (9th Cir. 2010) (“A claimant cannot [

discredited for failing to pursue non-cemngative treatment options were no

® The ALJ noted a treatment record dated November 16, 2008 that dis
Plaintiff's diagnosis of degenerative joidisease and degenerative disc dise
(AR 22.) The Court, however, believesaththe handwritten date is read
November 10, 2008—nbefore Plaintiff's AOD(AR 620). Regardless whether tf
record falls within the disability perd, the ALJ did not discuss any treatme
conservative or not, arising from it.
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exist.”) (citations omitted)Boitnott v. Colvin 2016 WL 362348, at *4 (S.D. C4l.

Jan. 29, 2016) (an ALJ is nqualified to draw his owmference regarding whethg
more aggressive coursestadatments were available)).

The Court finds that this is notcear and convincingeason, supported b
substantial evidence, for disading Plaintiff's credibility.

c. Reason No. 3: Lack oSupporting Objective Evidence

Finally, the ALJ discounted Plaintiff’ credibility because her “allegatio
are greater than expected in light of thbjective evidence of record.” (AR 22.)

As the ALJ noted, the evidence irethecord for the relevant time period
November 15, 2008 to Manc31, 2010—regarding Plaintiff's back problems w
limited. (AR 22-23.) An x-ray on $&ember 30, 2009 revealed narrowing

Plaintiff's lumbar spine, but the ALJ notedat it was “otherwise unremarkable.

(AR 23, 651.) Plaintiff had “mild” rangef motion limitations at a November
2009 examination. (AR 23, 685.) Plaintiffstified at the hearing that she wol
drop things and had difficulty using hemius due to numbness in her fingers. (j
74, 84.) She speculated that the probless “[p]robably just from [her] back” an
admitted that a doctor never suggested ae€ayAR 84.) The ALJ noted that tl
record is devoid of any evidence that Pi#imeported this issue to her doctor. (A
22.)

The ALJ noted that the evidence ithe record regarding Plaintiff

pancreatitis and abdominglain indicated a patterof treatment with pair

medication. (AR 22-23.) On January 2009, Plaintiff sought treatment for pai

on her right side and received pain metima (AR 22, 616.) She continued
receive pain medication for similar complaints. (AR 22, 467-73.) The ALJ 1
that a May 11, 2009 ultrasound showed nfigitty infiltration of the liver, “but wag
otherwise unremarkable.” (AR 23, 483.) The exam report also stateq
Plaintiffs “pancreas apgars unremarkable.” (AR 483.) Plaintiff report

abdominal pain, nausea, and loose staml August 4, 2009, and again receiy

11
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pain medication. (AR 22, 636.) A fember 2009 computerized tomogra
(CT) study showed a wider than usugpandix, prominent walls in the mid ar
lower descending colon and rectosigmoi(AR 23, 634-35.) Although the AL
stated that the study contained “no refeee to the pancreas” (AR 23), the ex
report did note that “[tjhe pancreas demaatss no enlargement” and that “[t]he
are several scattered, predoantly linear calcifications ithe pancreas compatib

with the given clinical diagnosis of chrampancreatitis.” (AR 634.) On Novemb

2, 2009, Plaintiff complained of pain iner lower left quadrant and occasion
diarrhea and constipation; treatment resootharacterized the pain as “on-off.
(AR 23, 645.) The ALJ also noted thRlkaintiff's right side pain on March 10,

2010 was treated conservatively. (AR 23.)
Regarding Plaintiff's depression and nanmpairments, the ALJ noted th

Plaintiff received psychotropic medditions from her general practition

physicians. (AR 23, 647, 667.) The ALJ ebs&ed that the record did not contai

hy

am
re
le

er

al

at

er

n

objective psychological findings or trea¢nts records from a mental health

specialist. (AR 23.)

Saif Bajwa, M.D., submitted several dieal source opinions related to I
treatment of Plaintiff from December 22007 to August 5, 2013(AR 23, 583-88,
652-57, 733-36.) The ALJ noted that althbugyr. Bajwa has treated Plaintiff sin
2007, that does not mean that she has desabled since 2007. (AR 23.) In |
January 2011 assessment, Dr. Bajwa indic#tad Plaintiff could sit, stand, an
walk for no more than two hours in amglei-hour workday; liftand carry no morsg
than 10 pounds occasionally;canever stoop, bend, oraerch. (AR 23, 583.) Th

ALJ noted that the cited positive straigbg raise test was not documented u

J

D

d

S

-le

S

til

after the date last insured. (AR Z39.) Dr. Bajwa’'s March 2011 assessment

again referenced the positive straight tage test that wasonducted outside th
relevant time period. (AR 23-34, 584-88r) his August 2011 report, Dr. Bajwa
Il
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specifically stated that the earliest dafePlaintiff’'s symptoms and limitations was

July 28, 2011. (AR 24, 657.)

The ALJ stated that she did not reduthe weight of Dr. Bajwa’s opinions
simply because they were submitted oeadlttist-style forms. (AR 24.) The ALJ

rejected Plaintiff's argument that DBajwa misunderstood the question about

date that Plaintiff's limitations beganld()

the

In her representative brislibmitted before the remand hearing, Plaintiff also

argued that the record should be furtdeveloped and that Dr. Bajwa should

recontacted for clarification about thetef listed on his earlier forms. (AR 24,
465.) On March 28, 2014, Dr. Bajwa wrotéetter that indicated that Plaintiff had

suffered from chronic back pain since began treating her in December 20

(AR 732.) The ALJ noted that Dr. Bajvdd not, however, indicate any functional
limitations. (AR 24.) At the April 28, 2014earing, the ALJ instructed Plaintiff {o

obtain a clarifying medical opinion frolr. Bajwa regarding Plaintiff's limitation
before the date last insuredd.] Dr. Bajwa completed medical source stateme
on May 12, 2014. (AR 733-36.) The ALJ noted that this assessment

concerned Plaintiff's limitations beyondetihelevant time period of November 20

be

UJ

Nt
agai
08

to March 31, 2010. (AR 24.) In siassessment, Dr. Bajwa listed the entire
duration of his treatment of Plaintiff—December 21, 2007 to August 5, 2013—in

response to the question, “What is the estrlgate that this assessment appligs?”
(AR 24, 736.) Dr. Bajwa stated that Pl#fincould sit and stand for one hour at a

time, but less than two hours total in aeight-hour workday; could occasiona
twist but never stoop, bend,otrch, squat, climb stairsy climb ladders; would b
off-task twenty-five percent or more ofetiime; and was incaplbof even “low
stress” work. (AR 24, 735-36 Dr. Bajwa identified tederness and limited rang
of motion of the cervical and lumbar spine as his supporting clinical findings
objective signs. (AR 24, 733.)

111

13

y

D

je

5 al(




© 00 N OO O b~ W N P

N NN DN DNDNDNNNERRRRR R R R R R
W N o 0~ WNPFPF O © 0N O O W N PP O

The ALJ gave “significant weight” t®r. Bajwa’s opinions and adopted
limitations to the extent that the recordasonably supported them. (AR 2
Although he indicated that the limitatiomgere present during his entire course
treating Plaintiff, the ALJ stated that the record as a whole does not supp
degree of limitations until after the date last insurett.) ( The ALJ gave les
weight to the opinions of the State aggrphysical review @nsultants, althoug
they were credible, in deferem to Plaintiff and Dr. Bajwa. Id.)) The ALJ also
gave little weight to the opinions of theaB agency mental review consultar
(AR 24.) Finally, the ALJ found that theitti-party function rport and opinions o
Plaintiff's son were not credible or unbiased. (AR 25-26.)

The ALJ found that the treaent record as a wholevealed mild findingg

relating to Plaintiff's allged back problems, panct#ia, and depression. (AR 22

26.) In light of the objective evidencesdussed, the Court finds that the AL,
determination is supported by substantial evidence.

The Court finds that this is a clear and convincing reason, supports
substantial evidence, for dmanting Plaintiff's credibility.

4.  Conclusion

Having determined that one of the &k reasons for discounting Plaintiff
credibility—routine and conseative treatment—is not clear and convincing,
Court must decide whether the ALJ’s aglce on that reason was harmless e
Carmickle 533 F.3d at 1162. The relevanguiry “is not whether the ALJ woul
have made a different decision absent amgr,” but whether the ALJ’s decision
still “legally valid, despite such error.fd. The “remaining reasoningnd ultimate
credibility determinationfmust be] . . . supported by substantial evidence in
record.” Id. (emphasis in original) (citin@atson v. Comm’r of Soc. Sec. Adm
359 F.3d 1190, 1197 (9th CR004)). Here, given thdiscussion above concernir
Plaintiff's inconsistent statements and thek of supporting olgictive evidence, thg
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Court concludes the ALJ’s credibilityniding is legally valid and supported |
substantial evidence.
B. The ALJ Properly Characterized Plaintiff's Ability to Manipulate
in the RFC

Plaintiff contends that the ALJ abuséédr discretion in the assessment

Plaintiff's RFC by permitting “frequeihthandling while precluding “repetitive
handling. (JS at 22-24.) Plaintiff arguést “[tlhe concepbf repetitively doing 3
task encompasses constant activity atdleast half of frequent activity. |
limitation against a repetitive action is bdea than a limitation against constg
action.” (JS at 23.) Plaintiff acknowledg#éhat the vocational expert's sugges
jobs involve “frequent” handling and fingering, but contends that she *“ca
perform these jobs on a full-time bakiscause she cannot repeatedly handle
finger.” (Id.)

As a preliminary matter, there is hotg facially contradictory about th
RFC’s limitations on handling or fingering. Although “repetitive” is not defined
the Dictionary of Occupational Titles (“DI0), each time the ALJ used the ter
“repetitive” in these proceedings, she defined it as “constanSee AR 20
(“repetitive or constant”), 103 (“whatrhean by repetitive movement is const
movement”), 107 (“no repetitiver constant”).) The DO'@efines “constantly,” in
the context of handling and fingering, @scurring “2/3 or mee of the time.”E.qg,
DOT 211.467-030 (ticket seller); DOT 18491-010 (juggler); DOT 144.061-01

(painter). “Frequently” refers to handlig fingering that occurs “from 1/3 to 2

of the time.” E.g, DOT 209.587-010 (addresser); DQU09.567-014 (order clerk

food and beverage); DOT13.687-026 (lens inserter)Accordingly, permitting
“frequent” handling does notonflict with prohibiting “repetitive or constant’
handling.

The ALJ is responsible for assessi a claimants RFC. 20 CF

404.1546(c). In doing so, tld_J may reject the opinion of a treating or examin
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doctor if she articulates specific atelgitimate reasons for the rejectionSee
Thomas v. Barnhart278 F.3d 947, 957 (9th Ci2002). Here, “[a]fter carefu
consideration of the entire record,” thd.J determined that Plaintiff “cannc
perform repetitive or constant handlingr fingering, but frequent is sti
permissible.” (AR 20.)In formulating the RFC, thALJ gave “significant weight’
to Dr. Bajwa's opinions and adopted his i@tions “to the extent they could K

reasonably supported by the record,” axdssed above. (AR 24Plaintiff notes

that Dr. Bajwa reported that Plaintiff coufoccasionally lift less than 10 pounds

but “[o]ccassional lifting doesot equate to frequent oepetitive lifting.” (IS at
22.) The ALJ did not reject this limitatiothe RFC limits Plaintiff to lifting “10

pounds occasionally.” (AR 20.) The Abhko noted that DBajwa’s most recent

report did not include limitations on maniptihg. (AR 24.) Tk ALJ nevertheles

deferred to Plaintiff's testimony and preded repetitive handling and fingering.

(AR 24.)

At step five, it is the Commissionefsirden to establish that, considering

RFC, a claimant can perforother work. 20 CFR 404.152f)(1). To make this

showing, the ALJ may rely on thestimony of a vocational expertTackett v.

t

e

Py

5

the

D

Apfel 180 F.3d 1094, 1099 (9tir. 1999). Here, the ALJ posed a hypothetical to

the vocational expert that presented the samigations as contained in Plaintiff’

S

RFC. (AR 107.) The vocational experbpided examples of sedentary, unskilled

entry-level work that would be available someone with those limitations. (A
107.) The jobs identified—addresseoofl and beverage onmdelerk, and lens
inserter—all require “frequ#,” but not “repetitive orconstant,” handling an
fingering. (d.) The ALJ did not err in relying upon this testimony to find t
Plaintiff was capable of performinghegr work and therefore not disabled.

The Court finds that the ALJ provideslifficient reasons for rejecting D
Bajwa’s opinions and that RFC’s litations on manipulating are supported

substantial evidence.
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V. CONCLUSION
IT IS ORDERED that Judgment shbe entered AFFIRMING the decisign
of the Commissioner denying benefits.
IT IS FURTHER ORDERED that the Cledt the Court serve copies of this

Order and the Judgment oounsel for both parties.

ROZELLA A. OLIVER
UNITEDSTATESMAGISTRATE JUDGE

DATED: October27,2017

NOTICE

THIS DECISION IS NOT INTENDED FOR PUBLICATION IN WESTLAW,
LEXIS/NEXIS, OR ANY OTHER LEGAL DATABASE.
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