Raul Martine

© 00 N o 0o A~ W DN B

N NN NN DNNNMNNRRRRRPRRR R R
0 N oo 0o A WN P O O 0N OO O B W NN P O

v Haro v. Carolyn W. Colvin D

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

RAUL HARO, NO. EDCV 16-0527-KS

Plaintiff,

V. MEMORANDUM OPINION AND ORDER

NANCY A. BERRYHILL, Acting
Commissioner of Social Security

Defendant.

)
)
)
)
)
)
)
)
)

INTRODUCTION

Plaintiff Raul Martinez Haro (“Plairl’) filed a Complaint on March 23, 2016,
seeking review of the denial of his applioat for Supplemental Serity Income (“SSI”)
and Disability Insurance Benefits (“DIB”). @@ No. 1). On Apit 5 and 19, 2016, the
parties consented, pursuant to 28 U.S.C3§®), to proceed before the undersigned Unit
States Magistrate Judge. (Dkt. Nos. 10, 121 August 4, 2016, Dendant filed an Answer

! The Court notes that Nancy A. Berryhill became the Acting Commissioner of the Social Security Administ

on January 23, 2017. Accordingly, pursuant to Rule 25(d) of the Federal Rules| &fr@oeidure, the Court orders thaf
the caption be amended to substitute Nancy A. BerryhilCrolyn W. Colvin as the defendant in this action.
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to the Complaint (Dkt. No. 16) and a Certifiddministrative Record (“A.R.”) (Dkt. No.
17). On November 3, 2016, the parties filedoint Stipulation (“Jot Stip.”). (Dkt. No.
19.) Plaintiff asks that the Al's decision be reversed for imdiate payment of benefits or,
alternatively remanded for further proceedingsintJStip. at 10.) Dendant asks that the|
ALJ’'s decision be affirmed. (Joint Stip. &6.) The Court has taken the matter und

submission without oral argument.

SUMMARY OF ADMINISTRATIVE PROCEEDINGS

Plaintiff filed applications foboth SSI and DIB odune 7, 20172, alleging disability
beginning on April 282011. (A.R.170-73 (DIB); 174-8&Sl).) Plaintiff was 48 years old
on the alleged disability onset date and, thliesined as “an indidual closely approaching
advanced age” under Soc&eécurity agency guideliné4A.R. 23;see20 CFR §§ 404.1563,
416.963.) Plaintiff's applicatizs were initially denied oNMovember 15, 2012 (A.R. 58-66
and on reconsideration on Ju2e, 2013 (A.R. 69-8). Plaintiff filed a written request for

hearing on October 11, 2013(A.R.116-17.) Plaintiff wa represented by counsel and

testified, with the assistance of a Spanidbrpreter, before Administrative Law Judge Pa
Coulter (the “ALJ”) on October 3, 2014(A.R. 31-48.) Sandra Fioretti, an impartig
vocational expert (“VE”), also testified atehhearing. (A.R. 44-47.) On November 1]
2014, the ALJ denied Plaintiff's claim,oncluding that Plainti had not been under a
disability within the meaning ofhe Social Security Act fra April 28, 2011through the

date of the ALJ’'s decision. (A.R. 24.) Pliihrequested review of the ALJ’s decision by

the Social Security AppealsoGncil (A.R. 7), whichdenied review on March 11, 2016 (A.R|.

1-6). Plaintiff then timel\commenced this civil action.

2 The SSI and DIB applications incled in the A.R. are dated June 7, 2012, however, ALJ's adverse deci
indicates that Plaintiff’ protectivelyléd for SSI and DBI on May 29, 2015€4eA.R. 14, 24.)

3 Plaintiff’'s date of birth is\ugust 27, 1963. (A.R. 170.)
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SUMMARY OF ADMINIST RATIVE DECISION

Applying the five stepsequential evaluation proge outlined in 20 C.F.R §
416.920(a), at step one, the ALJ determined that Plaintiff had not engaged in subs
gainful activity since Agt 28, 2011, the alleged oetsdate. (A.R. 16.)

At step two, the ALJ determined Plaifitiias the following severe impairments:

“sleep apnea; diabetes meltuobesity; hypertension; hyglipidemia; bilateral shoulder
impairment, causing pain; mild generative disc disease, lumbar spine; mild degenera
disc disease, cervical spine; bilateral &nenpairment, causing pa insomnia; mood

disorder; cognitive digder; and anxiety disorder.” (A.R. 16.)

In step three, the ALJ tlrmined that Plaintiff does not have an impairment
combination of impairments that meets ordmcally equals the sevigy of one of an
impairment listed in 20 CFR Ra404, Subpart P, Appendix 1(A.R. 17.) The ALJ then
determined that Plaintiff hate residual functional capaci(§RFC”) to perform a range of

medium work.

Specifically, [Plaintiff] can lift, carry, pus or pull 50 pounds occasionally and
25 pounds frequently; stand/walk fobaut six hours out of an eight-hour
workday; sit for about six hours out ah eight-hour workday; and frequently
reach overhead with theldteral upper extremities.[Plaintiff] is precluded
from even moderate exposute hazards, such amachinery and heights.
Additionally, [Plaintiff] is limited to understandingemembering, and carrying
out simple job instructions, but would be unable to perform work that would
require directing others, atvact thought, or planning[Plaintiff] can maintain

attention and concentratida perform simple routineand repetitive tasks in a
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work environment free of fast-pacegroduction requinments; and have

occasional interaction with the public.

(AR. 18)

Based on the record evidence and the \t&ssimony, the ALJ found that Plaintiff has

past relevant work as an industrial trugggerator and a construction worker. (A.R. 23.

After comparing the RFC to the physical andntaé demands of Plaintiff's past relevan

work, the ALJ concluded that Plaintiff is Urla to perform any past relevant workd.}

At step four, the ALJ deterimed, after considering Plaintiff’'s age, education, wo
experience and RFC, that thefare jobs that exist in sigrdant numbers in the nationa
economy that [Plaintiff] can pmrm.” (A.R. 23.) Howeve the ALJ also found that
Plaintiff's ability to perform tle full range of medium works impeded by his limitations.
Therefore, based on the VEB®&stimony, the ALJ concluded thBtaintiff could perform the
requirements of hand packager, DQ®@P0.587-018 a medium, skilled occupation; laborer,
grinding and polishingDOT 705.687-014, a medium, kilked occupation;and machine
feeder, DOT 699.686-010, also a medjumskilled occupation. (A.R. 24.)

At step five, relying on the VE testimony, the ALJ concluded, that Plaintiff is able 1
do other work considering his RFC, age, edionn and work experience, and as a resy
Plaintiff has not been under a digdp since April 28, 2011. (A.R. 21.)

\\
\\
\\
\\

Dictionary of Occupational TitlesSixth Edition Revised (U.S. Department of Labor, 1991).
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STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405(g), this Coureviews the Commissioner’'s decision t
determine whether it is free from legal errodaupported by subst#al evidencein the
record as a wholeOrn v. Astrue 495 F.3d 625, 630 (9th C2007). “Substatml evidence
Is ‘more than a mere scintilla but less than a gnelerance; it is suchlevant evidence as &

m

reasonable mind might acceast adequate to gogrt a conclusion.”Gutierrez v. Comm’r of
Soc. Se¢.740 F.3d 519, 522-23 (9@ir. 2014) (internal citations omitted). “Even when th
evidence is susceptibte more than one rational intergaBon, we must uphold the ALJ’s
findings if they are supported by inferescreasonably drawn from the recordolina v.

Astrue 674 F.3d 1104,110 (9th Cir. 2012).

Although this Court cannot substitute dscretion for the Commissioner’s, the Cour

nonetheless must review the record as a htleighing both the evidence that suppor
and the evidence that detracts from the [Commissioner’s] conclusiangenfelter v.

Astrue 504 F.3d 1028, 1035 (9thir. 2007) (internal quotath marks and citation omitted);
Desrosiers v. Sec’y of Health & Hum. Sen&l6 F.2d 573, 576 (9th Cir. 1988). “The AL
Is responsible for determining credibility, résng conflicts in medial testimony, and for
resolving ambiguities.”’Andrews v. Shalaleb3 F.3d 1035, 1039 (91Bir. 1995). The Court
will uphold the Commissioner’s decision when thadence is susceptibte more than one
rational interpretationBurch v. Barnhart400 F.3d 676, 679 (9@@ir. 2005). However, the
Court may review only the reasons stated byAbhé in his decision “and may not affirm thg
ALJ on a ground upon whiche did not rely.”Orn, 495 F.3d at 630see also Connett v.
Barnhart 340 F.3d 871, 874 (9th C2003). The Court will nateverse the Commissioner’s

decision if it is based on harmless error, whiclstexf the error is “inconsequential to the

ultimate nondisability determinatignor if despite the legalreor, ‘the agency’s path may
reasonably be discerned.”Brown-Hunter v. Colvin806 F.3d 487, 492 (9th Cir. 2015

(internal citations omitted).
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DISPUTED ISSUES

Plaintiff seeks review of the ALJ’s adversecid®n based on the following alleged errors:

(1) Whether the ALJ properly consideredhipliff's treating plysician’s opinion;
(2) Whether the ALJ properly considerea ttonsultative examiner’s findings; and
(3) Whether the ALJ properly considerBthintiff's testimony and made proper
credibility findings.
(Joint Stip. at 3.)
DISCUSSION

l. The AJL Properly Evaluated the Treating Physician’s Opinion

Plaintiff argues that the ALJ failed to giwpecific reasons supported by evidence

the record for discounting the opinion oedting physician Dr. Phong Tran, Plaintiff's

worker’s compensation physician(Joint Stip. at 3 Plaintiff contendghat “[tlhe ALJ’s

rejection of Dr. Tran’s opinion is legally flaad” because the ALJ didtle more than give a
summary of conclusory reasoasd improperly ignored Dr. Tranopinion that Plaintiff is
disabled. Id. at 7-8.)

Defendant responds thatettALJ gave legally sufficignreasons for discounting Dr.
Tran’s opinion where he explained that notwiinding the deference usually afforded
treating physicians, Dr. Tran’s opinion “was agalicted by other opions, was inconsistent
with the objective medical @&ence, was elicited as padf an adversarial workers’
compensation proceeding, danwas improperly based pan Plaintiff's subjective
complaints.” (Joint Stip. at 10 (citing A.R. 21-22).)

6
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A. Legal Standard

A treating physiciars opinions are generally entitled to “substantial weigliray v
Comm’r of Soc. Sec. Admi&54 F.3d 1219, 1228 (9th Cir. 2009) (citiBghbrey v. Bowen
849 F.2d 418, 422 (9th Cid988)). The ALJ mustrticulate a “substantive basis” fo
rejecting a medical opinion or credityj one medical opinion over anotheGarrison v.
Colvin, 759 F.3d 995, 1? (9th Cir. 2014).In particular, the ALJ must provide “clear ang
convincing” reasons for rejeaty an uncontradicted opinion @n examining physician.
Lester v. Chater81 F.3d 821, 830 (9tiCir. 1995). Even whera treating physician’s
opinion is contradicted byvidence in the reed, in order to disregard the treating
physician's opinion, the ALJ must presenpésific and legitimateeasons” supported by
substantial evidence in the recomllurray v. Heckler722 F.2d 499, 502 (9th Cir. 1983).

The ALJ need not accept a tregfiphysician’s opinion if its “brief, conclusory, and
inadequately supported by clinical finds” or “by the record as a whole.See Batson v.
Comm’r of Soc. Sec. Admir359 F.3d 1190, 119®th Cir. 2004). “Iltemsn the record that

may not support the physician’s opinions include clinical findings from examinati

DNS,

conflicting medical opinions, colnting physician’s treatment notes and the claimant’s dally

activities.” Bayliss v. Barnhart427 F.3d 1211 (9th Cir.2005).

B. The ALJ Properly Considered Dr. Tran’s Opinion

Dr. Tran provided a statement dated Sepemll, 2014 in which he opined tha
Plaintiff could lift and carry Iss than 10 pounds on an osiomal basis and on a frequen
basis: stand and walk (with normal brealkess than two hours in an 8-hour day; and
(with normal breaks) abouy hours in an 8-hour day. (A.R72.) Dr. Tran’s report stateg
that Plaintiff can sit 45 minutes before olgang position and can std 30 minutes before

changing position. Ig.) The opinion also concludes that Plaintiff must walk around ev

v
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15 minutes for 15 minutes each time; will netx be able to shift from sitting or
standing/walking at will; and needs to lie dowvery 2-3 hours during a work shiftid.(at

473.) Dr. Tran found that &htiff has “tenderness and limited ranges of motion in cervi
spine, lumbar spine, botthoulders, both kneesvith “positive MRI findings.” (d.) He

noted that Plaintiff “has moderatymptoms in these areas.ld.j At the same time, Dr.
Tran found that Plaintiff's overhead reaotyj gross manipulatiomnd pushing/pulling

abilities were not affected by his impairmentdd.)( Dr. Tran also opined that Plaintiff
should avoid even moderate exposure toeexér cold, extreme heatetness and humidity,
avoid concentrated exposure to fumes, odidwsts, gases, poor ventilation, etc., and avq
all exposure to hazards, including “machinernyights, etc.” (A.R. 474.) Finally, Dr. Tran
concluded that Plairffis impairments would cause him to be absent from work more tk

three times a month.d()’

The ALJ gave little weight to Dr. TranSeptember 11, 2014 statent. (A.R. 22.)
Despite Plaintiff's argumentto the contrary, the ALJ praded specific and legitimate
reasons supported by the record evidencaldomg so. The ALJ explained that Dr. Tran’
opinion was contradictedby other opinions, was inconsistewith Plaintiff's admitted
activities of daily living, and deed heavily on Plaintiff's sbjective statements about hi

symptoms that Dr. Tran “seem to uncritically accept dasue.” (A.R. 22.)

First, the ALJ rejected DrTran’s disability statements that indicated Plaintiff wad
temporarily totally disableddrause these statements didprovide any specific limitations
and were not supported by the objective roaidevidence. (A.R22.) Moreover, the ALJ
noted that Dr. Tran’s opinion as to Plaintifitimate disability statugs an issue reserved

exclusively to the Commissioner.ld() The ALJ did not err irdiscrediting Dr. Tran’s

° In addition to the September 2014 statement, Dr. Pramided regular Primary €ating Physician’s Progress

Reports between March 2013 and July 2014 in connection with Plaintiff's worker's compensation case. (A.R. 475

cal
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opinion on the ultimatéessue of disability. Tonapetyan v. Halterr42 F.3d 1144, 1148 (9th
Cir. 2001) (treating physician’s opinion ot binding on an ALJ with respect to thg
existence of an impairment or the ultimate determination of disability) (internal citg
omitted). The ALJ also notedahthe term “temporarily totallgisabled” is a term of art
used in the worker's compsation context and has no canling weight under Social
Security agency regulationgA.R. 22.) Indeed, Ninth Circuhas emphasized that while “g
treating physician’s opiniois generally afforded the greategtight in disability cases, it is
not binding on an ALJ with epect to the existence of an impairment or the ultim;
determination of disability.”"Ukolov v. Barnhart420 F.3d 1001, 1004 (9th Cir. 2005.)

Second, the ALJ explained that Dr. Tran’sropn is contradicted by the opinions of

state agency physicians. (A.R.) In particular, followinga November @12 consultative

examination, Dr. Lizarraras concluded that Plaintiff's exertional limitations included

ability to occasionally lift and/or carry 50 pads) to frequently lift and/or carry 25 pounds;

to stand and/or walk 6 hours @m 8-hour workday; and sit for a total of about 6 hours in
8-hour workday. (A.R. 54-55.)These findings are inconsistemith Dr. Tran’s opinion of
extreme physical limitations-urther, a consultative psychologl examinatiornn July 2013
stated “[Plaintiff] alleging worsening ophysical condition, current PE does not suppd
allegations, sleep apnea seemsmprove with CPAP.” (A.R. 74.) In addition, the Palo
Alto Medical Group noted that Plaintiff asdt taking any medicains,” and Plaintiff was
“often moderately pressured while telling hisrgs,” with his memory “mildly impaired,”

but his concentration and attemtispan intact. (A.R. 75.)

A consultative psychological examiner opnthat Plaintiff had some understandin
and memory limitations, but his ability “to rember locations and work-like procedures
and “detailed instructions” were only moderat8igyited. (A.R. 79.) In August 2013, Dr.
Kim Morris, PsyD., provided a mental residutinction capacity assessment which four

no significant limitations in Platiff's ability to understancgind remember “very short ang

9
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simple instructions,” but markdamitations in his ability to “arry out detailed instructions.”
(Id.) She found Plaintiff not gnificantly limited in his abilityto “sustain an ordinary
routine without special supervisig to “work in coordination withor in proximity to others

without being distracted by ¢m,” and his ability “to make iple work-related decisions.”

T~

(Id. at 80.) The ALJ cited these findings @giving “great weight” to the State agency
medical consultants and concluded that the lithoits assessed in the RFC determination|to
be “consistent with the findings from thernsultative psychological examination.”Se¢
AR.22)

Third, the ALJ noted that éhobjective medical evidenaid not support Dr. Tran’s
opinion. (A.R. 20.) The ALJ sp#ically noted that X-rays oPlaintiff's knees dated July
25, 2011 were normas€eA.R. 362), an MRI of his lefélbow in October 2011 was normal
(seeA.R. 335), and physical examinationsSaptember and October 2012 were also normal
(A.R. 314, 317). The ALJ also explainedcathresults of nerve camluction tests done in
September 2012 on Piaiff's upper and extremities were normabegA.R. 20 (citing A.R.
402-11).)

Finally, the ALJ noted that in October &) Plaintiff completed an Adult Function
Report in which he stated thas$ part of his daily activitilse watered the lawn, could walk
one mile, feeds and cleans up after his dogs, caddk 2-3 hours before [needing] to rest,|
rakes the yard and washes the ead he could do each of tleethings “2-3 hours, 3 times g
week.” (A.R. 223-24.) In addition, Plaintéhops for food and clothg “2-3 times a month
with each session taking 2 hours.” (A.R. 22Blthough Plaintiff also described frequently
falling asleep and needing reminders form family to complete tasks, he described
“walking to the mall” as onef his hobbies or interests. (A.R. 226.) Taken together,
Plaintiff's description of his capability to perfa daily activities is not consistent with Dr
Tran’s opinion in his September 2014 statem#rat Plaintiff is capable of less than
sedentary work.3eeA.R. 472-74.)

10
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Plaintiff notes that the 2012 Adult Functi®eport was two yearsld by the time of
the hearing in 2014 and Plaiiffs symptoms might have worsed in the interim. (Joint
Stip. at 9.) But as Defendipoints out, it is Plaiiff's burden prove disability. See20
C.F.R. 88 404.1512, 416.912alentine v. Comm’r Soc. Sec. Admbv4 F.3d 685, 689 (9th
Cir. 2009) (internal citation omitted). HerBJaintiff was represented by counsel at th
hearing, but his counsel askead questions about whether Riliif’'s condition had worsened
in the intervening period, offed no additional medical evidenteo the record, and did not
request to leave the recordewspin order to receive anyditional medical evidence.Sée
A.R. 31-48))

Plaintiff further argues that, pursuant &R 96-5p, the ALJ had an obligation t
recontact Dr. Tran for clarification to ascertdine reasons for the doctor’s opinion. (Joit
Stip. at 9.) However, there i® indication that the ALJ need “clarification” as to the
reasons for Dr. Tran’s opiniorDr. Tran rendered higpinion as part of Plaintiff's workers
compensation claim and provided regular assessmenttgepa Plaintiff's condition
between 2013 and 2012SdeA.R. 475-539.) Contrary tBlaintiff’'s contentions, the ALJ
provided specific and legitimate reasons well-surgm by record evidee for rejecting Dr.
Tran's opinion. See Lester81 F.3d at 830 (when treating physician’s opinion

contradicted by another doctor, the Consiieer must not reject the opinion withou

providing specific and legitimat reasons supportedy substantial evidence) (internal

citation omitted). Acconagly, this Court finds no legarror in the ALJ’'s discounting of
Dr. Tran’s opinion.

\\

\\

\\

\\

\\

\\

11

e

O

IS
t




© 00 N o 0o A~ W DN B

N NN NN DNNNMNNRRRRRPRRR R R
0 N oo 0o A WN P O O 0N OO O B W NN P O

.  The ALJ’s Evaluation of the Examining Psychologist’s Opinion

A. Dr. Larson’s Opinion

In the second disputed issue, Plaintifalbanges the ALJ’s evaluation of the opinio

of the examining clinical psychologist, Douglass Larson, PhD. (Joint Stip. at 16.) In

July 2013, Dr. Larson conducted a comprehenpsychological assessment of Plaintiff i
which he concluded that Plaintiff presented witbrfe mild cognitive mblems secondary
to depression related to physigabblems.” (A.R. 328.) DiLarson diagnosed Plaintiff with
a cognitive disorder not othereispecified and a mood diserd (A.R. 332.) Dr. Larson’s
notes indicate that Plaintiff had never bé&@spitalized for emotional problems and was n
currently on any psychotropimedication. (A.R. 329.) Hédound Plaintiffs memory

“mildly impaired,” his concentration and attean span “generally tact” and Plaintiff's

insight and judgment “mildly impaired.” (A.R. 330.) Dr. Lansnoted that Plaintiff “had

difficulty staying on task and wgaoften quite digressive.”ld.) Because Plaintiff was able

to drive, Dr. Larson opined that “marked lintitans were not indicatedt this time.” (A.R.

332.) Based on his examination, Dr. laar's Functional Assessment concluded th

Plaintiff was mildly impairedn his “ability to understandemember, and complete simpl

commands,” and moderately impaired in:) {he “ability to undestand, remember and

complete complex commands;” (@ “ability to interact apprapately with supervisors, co-
workers or the public;” (3) hiability to “comply with job ruls;” (4) the “ability to respond

to change in the normal workplace setting;” #8d the “ability to mantain persistence and

pace in a normal workplace setting.ld.j Dr. Larson noted that Plaintiff has “not sought

mental health treatment for his problems.” (A.R. 330.)
\\
\\
\\
\\
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B. Reviewing Psychologist’'s Opinion

Dr. Larson was not the only yshologist to assess Plaiffis mental limitations. On

August 30, 2013, Statgyency psychologist, Kim Morris, Y3, reviewed Plaintiff's medical

records and issued a similar mental residuattional capacity assessment. (A.R. 79-81.

Specifically, Dr. Morris opined that Plaintiff imarkedly limited in 8 ability to carry out
detailed instructions and modgegly limited in his ability to: remember locations and work
like procedures; understand and rememberilddtanstructions; maintain attention ang
concentration for extended periods; performivetees within a schedd; maintain regular

attendance; be punctual within customarjerances; complete aormal workday and

workweek withoutinterruptions; perform at a contgat pace without an unreasonable

number and length of rest periods; interaghwhe general public; accept instructions ar

respond appropriately to criticism from supeovss get along withcoworkers or peers;

maintain socially appropriate behavior; andp@nd appropriately to changes in the wor

setting. (A.R. 79-80.)

C. ALJ's Decision

In determining Plaintiff's mead RFC, the ALJ gave “great weight” to the Dr. Morris
opinion on the grounds ah “the limitations assessed wamensistent with the findings from
the consultative psychological examination By Larson]. [Plaintifff was circumstantial
with pressured speech. His mamavas mildly impaired. Howeer, he was able to interac]
with the examiner, follow directions, and wasatly groomed.” (A.R22.) The ALJ also
assigned “great weight” to “thendings of [Dr. Larson]” but “littleweight [to] his opinion.”
(A.R. 22.) The ALJ statedhat the mental limitation®r. Larson assessed were “to
restrictive considering the admed daily activities of [Plaintiff] because Plaintiff “admitted

he was able to pay bills, go out alospend time with family, and drive.ld.)

13
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Ultimately, the ALJ determinedhat Plaintiff retainedthe functional capacity to

perform medium workvith the following matal limitations:

[Plaintiff] is precluded from even modéeaexposure to hazards, such as
machinery and heights Additionally, [Plaintiff] is limited to understanding,
remembering, and carrying out simplé jmstructions, butwould be unable to
perform work that would require directirghers, abstract thought, or planning.
[Plaintiff] can maintain #ention and concentration fwerform simple routine,
and repetitive tasks in a work enviroemt free of fast-paced production

requirements; and have occasiangeraction with the public.

(AR. 18)

D. Applicable Law

“The ALJ is responsible for translating canincorporating clinical findings into a
succinct RFC.”Rounds v. Comm’r Soc. Sec. Adma@7 F.3d 996, 100@th Cir. 2015). In
doing so, the ALJ must articulate a “substamtbasis” for rejecting a medical opinion of
crediting one medical opinion over anothégarrison v. Colvin 759 F.3d 995, 1012 (9th
Cir. 2014). When thepinion being rejected belongs @otreating or examining physician
and is not contradicted by another medicahmpmi, the ALJ is required to articulate “clear
and convincing” reasons supporteyl substantial evidence indlrecord for discounting it.
Hill v. Astrue 698 F.3d 1153, 1159-60 (9th Cir.1Z). When a treating or examining
physician’s opinion is contradicted by anet medical opinion, the ALJ is required to
articulate “specific and legitimat reasons supported Isybstantial evidence for discounting
it. Garrison, 759 F.3d at 101AHill, 698 F.3d 1159-60. Thus, an ALJ may accord gredter

weight to the opinion of a nonexamining State agency physician than to the contradjctory

opinion of a treating or examng physician solong as he articulates “specific and

14
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legitimate” reasons for doing so and those saasare supported by sudnstial evidence in

the record. See Garrison 759 F.3d at 1012see also Morgan v. Comm’r of. Soc. Se.

Admin, 169 F.3d 595, 600-03 (9th Cir. 1999). AhJ errs when he discounts an examinin
physician’s medical opinion, @& portion thereof, “while doingothing more than ignoring
it, asserting without explanation that anathwmedical opinion is more persuasive, ¢
criticizing it with boilerplate language thdtils to offer a suliantive basis for his
conclusion.” See Garrison759 F.3d at 1012-13 (citingguyen v. Chaterl00 F.3d 1462,
1464 (9th Cir. 1996)).

E. Discussion

Plaintiff argues that the ALJ erred by “ilgitly rejecting” Dr. Larson’s conclusions
that Plaintiff is moderately limitkin his ability to: interacappropriately with supervisors,
coworkers or the public; comply with job relsuch as safety arattendance; respond tg
change in a normal workplace setting; and n@mconcentration persistence and pace i
normal workplace setting. (Joint Stip. at $8g alscA.R. 332.) Defendant responds thd
the ALJ reasonably evaluated Dr. Larson’s apnsi of mild or modeate findings overall
and translated and incorporated the portdriDr. Larson’s opinion that was supported b
the record into Plaintiff's RFC. (Joiftip. at 19.) Defendant is correct.

Dr. Larson’s opinion is virtually identical tOr. Morris’ opinion. They both assesse
moderate limitations in Plaiiff's ability to: (1) undertand, remember and complety
complex commandsséeA.R. 79 (Morris), 332 (Larson))2) interact appropriately with
supervisors, co-workers or the publgeéA.R. 80 (Morris), 332 (Lagon)); (3) comply with
job rules seeA.R. 79, 80 (Morris), 332 (Larson)j4) respond to change in the normg
workplace settingeeA.R. 80 (Morris), 332 (Larson))and (5) maintain persistence an
pace in a normal workplace settinge€ A.R. 80 (Morris), 332 (Larson)). Accordingly,

Plaintiff has not established that the opiniohghe examining and véewing physician are
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inconsistent and the ALJ reject some portion of Dr. Lang’s opinion in favor of Dr.

Morris’ opinion.

Instead, the primary differendeetween the two opinions that Dr. Morris went one
step farther than Dr. LarsornShe, unlike Dr. Larson, congited whether Plaintiff, despite
his moderate mental limitations, would lable to understand and remember simg
instructions, complete a fullvorkday and workweek, maintai@ppropriate behavior, and
respond appropriately to supervisor€ompareA.R. 81 (Morris)with A.R. 332 (Larson)).

Dr. Morris found that Plaintiffetained these capacities.

The fact that Dr. Larson didot consider whether and to athextent Plaintiff retained
the ability to understand ang@member simple instructionsomplete a full workday and
workweek, maintain appropriate behavior, aaspond appropriately ®upervisors does not
render Dr. Larson’s opinion incasgent with the opinion of D Morris. Instead, the Ninth
Circuit’'s decision in Stubbs-Danielson v. Astrué39 F.3d 1169 (B Cir. 2008) is
controlling. InStubbs-Danielsqrthe Ninth Circuit found thathe ALJ did not err when he
seemingly ignored a treating physician’s opintbat the plaintiff was “moderately limited
in her ability to perform at a consistentcpa because the ALJ credited the opinion of
reviewing physician who hadssessed the same limitatitmut who, unlike the treating
physician, had considered whether the plHimould carry out simplgasks despite this
deficit — and concluded that she coulSee Stubbs-Danielspb39 F.3d at 1171-1175. The
Ninth Circuit explained: “[Tlk treating physician] did notssess whether [the plaintiff]
could perform unskilled work on sustained basis. [The revimg physician’s]report did.
[The reviewing physician’s] mort, which also identified ‘alow pace, both in thinking &
actions’ and several moderdimitations in other mental aas, ultimately encluded [the
plaintiff] retained tle ability to ‘carry outsimple tasks.” Stubbs-Danielsgn539 F.3d at
1173. Thus, the Ninth Circuit held thatetiALJ’s exclusion of té treating physician’s

opinion from the RFC assessmelid not “constitute a rejectioof [the treatng physician’s]
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opinion” because the two opinions were consistath each other and the ALJ “explain[ed]

the omission of [the treatinghysician’s opinion] . . . by ference to [the reviewing

physician’s] assessmend at 1174, 1175.

As in Stubbs-DanielsgnDr. Morris’ and Dr. Larson’s opinions are not in conflict
Dr. Morris’ opinion issimply more specific — and the ALdid not err by treating the two

opinions as such and adopting. Morris’ opinion in full. See Stubbs-Danielsp639 F.3d

at 1171-1175. Accordingly, the Court fsmdho error with the ALJ's assessment of Dy.

Larson’s opinion.

lll.  The ALJ Did Not Err in Discounting Plaintiff's Credibility

Plaintiff's third argument, that the ALinproperly evaluated Plaintiff's credibility,
also lacks merit. The ALJ fodrPlaintiff's allegations conceing the intensity, persistence
and limiting effects of his symptoms “less thialy credible.” (A.R 19.) An ALJ must
make two findings before determining that ailant’s pain or symptom testimony is ng
credible. Treichler v. Comm’r of Soc. Se@.75 F.3d 1090, 1102 (9tir. 2014). “First, the
ALJ must determine whether the claimant passented objective madil evidence of an
underlying impairment which could reasonalg expected to produce the pain or oth
symptoms alleged.”ld. (quotingLingenfelter 504 F.3d at 1036). “Second, if the claimat
has produced that evidence, and the ALJ has not determined that the claimant is malin
the ALJ must provide specific, clear and cmging reasons for rejecting the claimant’
testimony regarding the severity of the clant'& symptoms” and those reasons must
supported by substantial evidence in the recdd; see alsoMarsh v. Colvin 792 F.3d
1170, 1174 n.2 (9th Cir. 2015Farmickle v. Comm’r of Soc. Sg633 F.3d 11551161 (9th
Cir. 2008) (court must determine “whetheetALJ's adverse credibility finding . . . is
supported by substantial evidence urithe clear and convincing standardhe ALJ must

“specifically identify the testimony [from the claimaihat] she or he finds not to be credibl
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and . . .

explain what evidence undermines the testimofyeéichler, 775 F.3d at 1102

(quoting Holohan v. Massanayri246 F.3d 1195, 1208 (9th ICR001)). “General findings
are insufficient.” Brown-Hunter 798 F.3d at 755 (quotingeddick v. Chaterl57 F.3d 715,
722 (9th Cir. 1998)).

Here, the ALJ’s reasons for discrediting Rtdf's subjective tesimony included that

Plaintiff's own statements ihis Adult Function Report abbhis work around the house

contradicted his testimony that tel very little. The ALJ explained:

In the Adult Function Report, the [Plaififiadmitted he wa able to care for
pets (including feeding and cleaning after them), doard work a couple
times a week, wash the cand walk one mile. He konowledges he was able
to go out alone and shop the stores. Thehysical and mental abilities
required to perform these activitieseathose necessary for obtaining and
maintaining employment. Furthermottbe treatment the [Plaintiff] received
was fairly conservative. Although gery was discussedjo surgery was
scheduled. The [Plaintiff] receivedj@ttions, medicationeind acupuncture.

He was also scheduled for physical therapy.

(A.R. 19.) Plaintiff's activitiesof daily living andhis conservative treatment regimen a

specific, clear, and convincingasons supported by substangaidence in th record for

discounting Plaintiff's gbjective symptom testimony.

\\
\\
\\
\\
\\
\\

18




© 00 N o 0o A~ W DN B

N NN NN DNNNMNNRRRRRPRRR R R
0 N oo 0o A WN P O O 0N OO O B W NN P O

CONCLUSION

For the reasons stated above, the Céods that the Commissioner’s decision i

supported by substantial evidence and free frotemnad legal error. Neither reversal of thg

ALJ’s decision nor remand is warranted.

Accordingly, IT IS ORDEREDOhNhat Judgment shall be entered affirming the decisi

of the Commissioner of the SatiSecurity Administration.

IT IS FURTHER ORDERED that the Clerk tifie Court shall serve copies of thi

Memorandum Opinion and Order and thedgment on counsel for plaintiff and fo

defendant.

LET JUDGMENT BE ENERED ACCORDINGLY.

DATED: February 24, 2017

‘ffm A-%mm__

KAREN L. STEVENSON

UNITED STATES MAGISTRATE JUDGE
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