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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

EFRAN CORNEJO SANCHEZ, Case No. ED CV 16-1621-SP

Plaintiff,
MEMORANDUM OPINION AND
V. ORDER

NANCY A. BERRYHILL, Acting
Commissioner of Social Security
Administration,

Defendant.

l.
INTRODUCTION
On July 26, 2016, plaintiff Efran Cornejo Sanchez filed a complaint agal

defendant, the Commissioner of the Social Security Administration
(“Commissioner”); seeking a review of a denial of period of disability and
disability insurance benefits (“DIB”). Both parties have consented to proceed

! Pursuant to Fed. R. Civ. P. 25(t}ancy A. Berryhill, the current Acting
Commissioner of Social Security Admstriation, has been substituted as the
defendant.
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all purposes before the assigned Magistrate Judge pursuant to 28 U.S.C. § 6
The court deems the matter suitable for adjudication without oral argument.
Plaintiff presents three issues faaision: (1) whether the Administrative

36(C).

Law Judge (“ALJ”) properly considered and rejected the opinion of Dr. Georg
Watkin, an examining physician; (2) whether the ALJ’s step four determinatio
supported by substantial evidence; andaBether the ALJ failed to evaluate
plaintiff's back impairment after July 2013. Memorandum in Support of Plaint
Complaint (“P. Mem.”) at 3-18.

Having carefully studied the parties’ written submissions, the decision ¢
ALJ, and the Administrative Record (“AR™he court concludes that, as detaile(
herein, the ALJ erred in failing to explicitly reject Dr. Watkin’s opinion, and als
erred at step four, although the step four error was harmless. In light of the ¢
with Dr. Watkin’s opinion, the court remands this matter to the Commissioner,
accordance with the principles and mstions enunciated in this Memorandum
Opinion and Order.

I
FACTUAL AND PROCEDURAL BACKGROUND
Plaintiff, who was fifty-four years dlon his alleged disability onset date,

completed the third or fourth grade. AR34-35, 160. He has past relevant wor
as a landscaperld. at 55.
On May 10, 2012, plaintiff protectiwefiled a Title Il application for a
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period of disability and disability insurea benefits, alleging he has been disabled

since May 14, 2010 due to torn ligaments or tendons in his left arm, a torn lef
shoulder (rotator cuff), a torn right knee, and a torn right rotator ¢diffat 160,
164. The Commissioner denied plaintifipplication, after which he filed a
request for reconsideration, which was denikeld at 88-92, 96, 98-102. Plaintiff
then filed a request for a hearinigl. at 104.
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On May 19, 2014, plaintiff, represented by counsel, appeared and testit
a hearing before the ALJd. at 34-63. At the hearing, the ALJ also heard
testimony from Troy Scott, a vocational expert (“VEMNI. at 54-60. On June 16,
2014, the ALJ denied plaintiff’'s claim for benefitlel. at 15-27.

Applying the well-known five-step sequial evaluation process, the ALJ
found, at step one, that plaintiff had not engaged in substantial gainful activity
since May 14, 2010, the alleged onset d&teat 20.

At step two, the ALJ found plaintiff suffered from the following severe
impairments: lumbar spine strain, left shoulder residual impingement syndron
status post arthroscopic surgery, left elbow/forearm tendosis status post
bicep/tendon repair surgery, and righekrpatellofemoral pain syndrome status
post arthroscopic surgeryd.

At step three, the ALJ found plaintiff's impairments, whether individually
in combination, did not meet or medica#lgual the severity of one of the listed
impairments set forth in 20 C.F.Rart 404, Subpart P, Appendix 1 (the
“Listings”). Id. at 22.

The ALJ then assessed plaintiff’s residual functional capacity (“RFaxiyl
determined that plaintiff had the RFC to perform medium work, with the
limitations that he can: perform postural maneuvers on a frequent basis; only
occasionally climb ladders, ropes, orféalas; frequently reach overhead with hi
dominant right upper extremity; and freqtigmeach, handle, and finger with his
left upper extremity.ld. at 22-23. In addition, he has to avoid concentrated
exposure to hazardsd. at 22.

2 Residual functional capacity is whatlaimant can do despite existing

exertional and nonexertional limitation€ooper v. Sullivan880 F.2d 1152, 1155
56 n.5-7 (9th Cir. 1989). “Between steps three and four of the five-step evaly
the ALJ must proceed to an intermesdiatep in which the ALJ assesses the
claimant’s residual functional capacityMassachi v. Astryet86 F.3d 1149, 1151
n.2 (9th Cir. 2007).
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The ALJ found, at step four, that plaintiff was capable of performing pas

relevant work as a landscapéd. at 26. Consequently, the ALJ concluded that
plaintiff did not suffer from a disability as defined by the Social Security Aktt.
at 27.

Plaintiff filed a timely request for review of the ALJ’s decision, which wa
denied by the Appeals Councild. at 8-12. After receiving additional evidence,
the Appeals Council again denied plaintiff's request for revikevat 1-6.

The ALJ’s decision stands as the final decision of the Commissioner.

1.
STANDARD OF REVIEW

This court is empowered to review decisions by the Commissioner to df

benefits. 42 U.S.C. 8 405(g). The findings and decision of the Commissione
must be upheld if they are free of legalor and supported by substantial evider
Mayes v. MassanarR76 F.3d 453, 458-59 (9th Cir. 2001) (as amended). But
the court determines that the ALJ’adings are based on legal error or are not
supported by substantial evidence in tbeord, the court may reject the findings
and set aside the decision to deny benefiskland v. Massanar57 F.3d 1033,
1035 (9th Cir. 2001)Tonapetyan v. Halte242 F.3d 1144, 1147 (9th Cir. 2001)
“Substantial evidence is more than a mere scintilla, but less than a
preponderance.’Aukland 257 F.3d at 1035. Substantial evidence is such
“relevant evidence which a reasonablespa might accept as adequate to suppf
a conclusion.”Reddick v. Chaterl57 F.3d 715, 720 (9th Cir. 1998)ayes 276
F.3d at 459. To determine whethabstantial evidence supports the ALJ’s
finding, the reviewing court must reviellve administrative record as a whole,
“weighing both the evidence that suppatsl the evidence that detracts from th
ALJ’s conclusion.” Mayes 276 F.3d at 459. The ALJ’s decision “cannot be
affirmed simply by isolating a specific quantum of supporting evidence.”
Aukland 257 F.3d at 1035 (quotir§pusa v. Callahgri43 F.3d 1240, 1243 (9th

4
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Cir. 1998)). If the evidence can reasonably support either affirming or revers
the ALJ’s decision, the reviewing court “may not substitute its judgment for th
of the ALJ.”” Id. (quotingMatney v. Sullivan981 F.2d 1016, 1018 (9th Cir.
1992)).
V.
DISCUSSION
A. The ALJ Erred in Failing to Properl y Consider Dr. Watkin’s Opinion

Plaintiff argues the ALJ failed to properly consider Dr. Watkin’s opinion
Mem. at 4-10. Specifically, plaintifiomtends the ALJ's RFC determination diffe
from Dr. Watkin’s opinion, despite the Alsiating he gave great weight to the
opinion. Plaintiff argues Dr. Watkin’s findings lead to a determination that
plaintiff would not be able to return to his pre-injury occupation, making the A

error prejudicial. The court agrees thieJ did not properly consider Dr. Watkin’s

opinion.
In determining whether a claimant reagedically determinable impairmer
among the evidence the ALJ considermedical evidence. 20 C.F.R.

ng
jat

Irs

| J’s
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§ 404.1527(b§. In evaluating medical opinions, the regulations distinguish amjong

three types of physicians: (1) treating physicians; (2) examining physicians; g
non-examining physicians. 20 C.F.R. 8 404.1527(c) Léster v. Chater81 F.3d

821, 830 (9th Cir. 1996) (as amendethenerally, a treating physician’s opinior
carries more weight than an examinpigysician’s, and an examining physician’
opinion carries more weight than a reviewing physiciantddlohan v. Massanayi
246 F.3d 1195, 1202 (9th Cir. 2001); 20 ®F 404.1527(c)(1)-(2). The opinio
of the treating physician is generally givihe greatest weight because the treat
physician is employed to cure and laagreater opportunity to understand and

% The Social Security Administratiossued new regulations effective Marcl
27, 2017. Unless otherwise stated, all rejuts cited in this decision are to tho:
effective for cases filed prior to March 27, 2017.
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observe a claimantSmolen v. ChateB0 F.3d 1273, 1285 (9th Cir. 1996);
Magallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989).

Nevertheless, the ALJ is not bound bg thpinion of the treating physician
Smolen80 F.3d at 1285. If a treating physician’s opinion is uncontradicted, tf
ALJ must provide clear and convincing reasons for giving it less weliggster
81 F.3d at 830. If the treating physitisopinion is contradicted by other
opinions, the ALJ must provide specific and legitimate reasons supported by
substantial evidence for rejecting It. at 830. Likewise, the ALJ must provide
specific and legitimate reasons supported by substantial evidence in rejecting
contradicted opinions of examining physiciand. at 830-31.The opinion of a
non-examining physician, standing alone, cannot constitute substantial evide
Widmark v. Barnhart454 F.3d 1063, 1066-67 n.2 (9th Cir. 200d@@rgan v.
Comm’r, 169 F.3d 595, 602 (9th Cir. 1999ge also Erickson v. Shalaa F.3d
813, 818 n.7 (9th Cir. 1993).

The opinion of a non-examining physician, standing alone, cannot cons
substantial evidenceVidmark v. Barnhart454 F.3d 1063, 1067 n.2 (9th Cir.
2006);Morgan v. Comm’r169 F.3d 595, 602 (9th Cir. 1999ge also Erickson v
Shalalg 9 F.3d 813, 818 n.7 (9th Cir. 1993). But “[u]nless a treating source’s
opinion is given controlling weight, the administrative law judge must explain
the decision the weight given to thpinions of a State agency medical or
psychological consultant or other program physician,” just as the ALJ “must 0
any opinions from treating sources, nontreating sources, and other nonexam
sources.” 20 C.F.R. 8 416.927(e)(2)(ii). ALJs “may not ignore these opiniong
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must explain the weight given to these opinions in their decisions.” Social
Security Ruling (“SSR”) 96-6f.

1. Dr. Vicente Bernabe, D.O.

Dr. Bernabe was a consultative orthopedic doctor who examined plaint

October 8, 2012. AR at 800-05. Dr. Bdameaeviewed plaintiff's medical records

which consisted of a progse note and operative repottl. at 800. Dr. Bernabe
observed plaintiff had a normal gait, nadance of weakness in the ankle flexor

or extensors, normal range of motion of the cervical spiuheat 802. Dr. Bernabe

also observed there was mild tenderness in plaintiff's bltkAs for the range of
motion of plaintiff's upper extremities, Dr. Bernabe observed a positive
impingement sign on the left shoulder, with some crepitus at the acromioclav
joint. Id. at 803. Dr. Bernabe did note, however, that the range of motion of
plaintiff's upper extremities — shoulders, elbows, wrists, hands, and fingers —
all within normal limits. Id.

As for the range of motion of plaintiff's lower extremities, aside from mil
patellofemoral crepitus on the right knee, range of motion for plaintiff's hips,
knees, ankles, and feet were all within normal limits.

Dr. Bernabe opined based on his examination that plaintiff should be al
lift and carry fifty pounds occasionalgnd twenty-five pounds frequenthyd. at
804. He also opined that plaintiff could stand and walk up to six hours in an ¢
hour day and could sit six-hours out of an eight-hour ddy.He determined

4 “The Commissioner issues Social SefuRulings to clarify the Act's

implementing regulations and the agency’s policies. SSRs are binding on all
components of the SSA. SSRs do not hveeforce of law. However, because
they represent the Commissioner’s interpretation of the agency’s regulations,
give them some deference. We will noteddo SSRs if they are inconsistent wit
the statute or regulationsHolohan v. Massanar246 F.3d 1195, 1203 n.1 (9th
Cir. 2001) (internal citations omitted).

SSR 96-6p was rescinded and replaced by SSR 17-2, effective March |
2017. As this case was filed prior to Mh 2017, the court cites to the old SSR.
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plaintiff could perform pushing anuulling on a frequent basis but overhead
motions should be limited to a frequent basis for the left upper extrelditgt
804-05.

2. Dr. M. Khawaja

Dr. M. Khawaja, a state agency catisg examiner, reviewed the medical

evidence then in the record, giving.[Brernabe’s October 8, 2012 opinion great
weight. Id. at 65-66, 69. In findings dated October 18, 2012, Dr. Khawaja

determined plaintiff could occasionali§t and/or carry (including upward pulling
fifty pounds, frequently lift and/or carry (including upward pulling) twenty-five
pounds, stand and/or walk for about six hours in an eight-hour workday, sit fc
about six hours in an eight-hour workday, and had no limitations on push ang
pull abilities. Id. at 70. Dr. Khawaja also found plaintiff could frequently climb
ramps/stairs, balance, stoop, kneel, croadhd, crawl and could occasionally clin
ladders/ropes/scaffolddd. Dr. Khawaja opined plaintiff was limited in reaching

to the left overhead but had unlimitechidéing, fingering, and feeling capabilities.

Id. at 71.
3. Dr. Philip Sobol
Dr. Philip Sobol, plaintiff's primary treating physician, treated plaintiff

approximately six times from Febmya9, 2010 through December 19, 2014. at
679-855. In his report dated Janu&fy 2013 regarding his final December 19,
2012 evaluation, Dr. Sobol noted plaintiff’'s range of motion for his right shoul
as follows — flexion: 160/180 degrees; extension: 36/50 degrees; abduction:
148/180 degrees; abduction: 36/50 degrees; internal rotation: 65/90 degrees

external rotation: 80/90 degredsl. at 846. Plaintiff's range of motion for his left

shoulder is as follows: flexion: 152/160 degrees; extension: 40/50 degrees;
abduction: 141/180 degrees; abduction585degrees; internal rotation: 63/90
degrees; external rotation: 80/90 degréssat 846. Dr. Sobol declared him
permanent and stationarid. at 852.

/or
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In a supplemental report dated Noveanid, 2013, Dr. Sobol reviewed Dr.
Watkin’s supplemental report dat8&eptember 27, 2013 and Dr. Glousman’s

operative report dated January 22, 20lB.at 918-20. At that time, Dr. Sobol had

not yet received Dr. Watkin’s Aged Medical Re-Evaluation Repoitl. at 919.

Therefore, Dr. Sobol could only address the apportionment of 20% to degenerative

changes and 80% apportioned to plaintiff's 2009 injudy. Dr. Sobol disagreed
with Dr. Watkin’s characterization ¢dfow the tears to plaintiff's biceps tendon
resulted.ld.

4. Dr. George Watkin

Dr. Watkin evaluated plaintiff ithe capacity of an Agreed Medical

Examiner on January 22, 2013 for plaintiff's workers’ compensation clieinat

862-76. He previously evaluated plaihtin October 26, 2011, when plaintiff was

post-operative in his right shoulder and egstal candidate for his left shoulder.
Id. Dr. Watkin observed plaintiff had full range of motion in his right shoulder
Id. at 872. He also noted plaintiff had 23% upper extremity impairment with
regard to his left shoulder and 18% upper extremity impairment for his left
elbow/biceps tendonld. at 872-73. Dr. Watkin also observed plaintiff had 7%
upper extremity impairment with regatal his left thumb and had full range of
motion in his right kneeld. at 873.

Dr. Watkin opined that plaintiff should avoid repetitive work at or above

shoulder level and avoid lifting, pushirand pulling of heavy objects with regard

to both shouldersld. With regard to his left elbow/biceps, given the absence ¢f a

biceps tendon, Dr. Watkin opined that plaintiff should avoid heavy lifting, pus
and pulling activities, and repetitive motion using the elbtivat 874. He also
recommended that plaintiff avoid repetitive gripping and grasping activities fo

left hand/thumb.Id. Lastly, he recommended plaintiff avoid repetitive kneeling,

crawling, squatting, and climbing activitiek.
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5. Dr. R. Strong

Dr. R. Strong, a state agency nediconsultant, reviewed the medical
evidence then in the recortd. at 75-86. In findings dated May 8, 2013, Dr.
Strong determined plaintiff could occasionally lift and/or carry (including upwa

pulling) fifty pounds, frequently lift and/or carry (including upward pulling)
twenty-five pounds, stand and/or walk for six hours in an eight-hour workday,
for six hours in an eight-hour workday, and had no limitations on push and/or
abilities. Id. at 83. Dr. Strong also found plaintiff could frequently climb
ramps/stairs, occasionally climb laddeppes/scaffolds, frequently balance,
frequently stoop (bend at the waist),guently kneel, frequently crouch (bend at
knees), and frequently crawld. at 83-84. Dr. Strong also determined plaintiff
was limited in reaching to his ledverhead, but otherwise had no other
manipulative limitations.ld. at 84.

6. The ALJ’s Findings

The ALJ gave great weight to tleinions of the state agency medical

Ard

sit

pull

consultants, Drs. Khawaja and Strong, as well as Dr. Bernabe’s opinion becguse

the opinions were consistent with each other and with the medical records showing

significant physical improvement with surgery and physical theréghyat 26.

The ALJ also stated he gave great weight to the “orthopedic opinion from 201

which was Dr. Watkin’s opinionld. The ALJ stated Dr. Watkin’s opinion was
consistent with the state agency medical opinidds.

An “ALJ may not disregard a physician’s medical opinion simply becau:
was initially elicited in a state workersbmpensation proceeding, or because it
couched in the terminology used in such proceedingsdth v. Barnhart181 F.
Supp. 2d 1099, 1105 (C.D. Cal. 2002) (citation omitted). But an ALJ is not bc
to accept or apply a workers’ compensatphysician’s status designation, such

3,

5e it

IS

pund
as

temporary total disability, because such terms of art are “not equivalent to Sgcial

Security disability terminology.Dawson v. Colvin2014 WL 5420178, at *5

10
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(C.D. Cal. Oct. 23, 2014) (citinDesrosiers v. Secretary of Health & Human
Services846 F.2d 573, 576 (9th Cir. 1988)acri v. Chatey 93 F.3d 530, 544
(9th Cir. 1996)Booth 181 F. Supp. 2d at 1104ee als®0 C.F.R. § 404.1504.
An ALJ is required to “translate” such terms “into the corresponding Social
Security terminology in order to accurately assess the implications of those
opinions for the Social Security disability determinatioBSdoth 181 F. Supp. 2d
at 1106 (citation omitted). The ALJ’s decision does not need to contain an
“explicit translation,” but it should indicate the ALJ recognized the differences
between the workers’ compensation and Social Security terminology and too
those differences into accountemaluating the medical evidenchl. at 1105-06.

Here, although Dr. Watkin evaluated plaintiff for his workers’ compensa
claim, the ALJ’s decision does not refece any difference between the workerg
compensation terminology and Social Security terminoldgeAR at 18-27. At
the May 19, 2014 hearing, plaintiff's att@yposed a hypothetical to the VE usi
Dr. Watkin’s findings. Id. at 57. The ALJ asked plaintiff's attorney to translate
Dr. Watkin’s terms into Social Security terminologyl. The attorney’s translate
hypothetical was a person who, on the left side, could perform “occasional
gripping, grasping, occasional flexion temsion, pronation, supination” with the
ability to do light lifting and “occasional above the shoulder woilkl.”at 59. On
the right, the abilities were “medium fbiting, pushing, pulling,” and occasional
above the shoulder workd. Dr. Watkin’s recommendation to avoid “repetitive
kneeling, crawling, squattingnd climbing was translated to “occasional” kneeli
crawling, squatting, and climbindd.

But none of these translations were included in the ALJ’s June 16, 2014
written decision. Rather, in recounting Dr. Watkin’s findings, the ALJ reverte(
back to Dr. Watkin’s original terminogy such as that plaintiff was prohibited

from “repetitive use” and “repetitive kneedj, crawling, squatting and climbing.”

11
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Id. at 25-26. Thus, it is not clear whether the ALJ took the differences into ac
in actually making his decision.

Even assuming the ALJ did takee differences between workers’
compensation and Social Security terminology into account, he does not stat
whether he adopted plaintiff's attorney’s translation (e.g., no repetitive = only
occasional permitted) or a differentrstiard. At best, construing the ALJ’s
decision generously and trying to oecile his RFC determination with his
statement that he gave great weighbtoWatkin’s opinion, one might infer the
ALJ found Dr. Watkin’s opinion restricting plaintiff from certain repetitive
activities to be equivalent in Social Security terms to limiting plaintiff to only
frequently performing such activity. Btite ALJ nowhere states he made this
translation, nor does he offer any supportifi@ accuracy of such a translation.

Plaintiff argues the appropriate trarngla is the one his attorney made, th;
a restriction from repetitive activity in the workers’ compensation context amg
to a limitation to occasional activity the Social Security context. But as
defendant points out, the case plaintiff reliesMacapagal v. Astrue2008 WL
449580 (N.D. Cal. Sept. 29, 2008), does not fully support his position. The c
in Macapagalfound a restriction from repetitive work equivalent to neither a
limitation to frequent nor a limitation to occasional woNéacapaga) 2008 WL
4449590 at *3. Indeed, the Ninth Circuit has observed — albeit not when
considering workers’ compensation terimshe Social Security context — that
“repetitively” as used in one case “appears to referqoaditative characteristic —
l.e.,howone uses his hands,what typeof motion is required —
whereas . . . .‘frequently’ seem][s] to descrilmantitativecharacteristic — i.e.,
how oftenone uses his hands in a certain mann&atdner v. Astrug257 Fed.
Appx. 28, 30 n.5 (9th Cir. 2007).

In short, although the ALJ stated he gave great weight to Dr. Watkin’s
opinion, without any clear indication of whether and how he translated Dr.

12
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Watkin’s terms from the workers’ compensattito the Social Security context, Dy.

Watkin’s opinion may well have carried no weight in the ALJ's RFC

determination. Certainly if “repetitivas qualitatively different than “frequent” ag

the Ninth Circuit suggests, the proitibn on repetitive work is nowhere account
for in the RFC determination. Thuke ALJ implicitly rejected Dr. Watkin’s
contradicted opinion despite his stated assignment of great weight to it. And
failed to provide any reason, much Ispgcific and legitimate reasons supporte(
by substantial evidence, for such gotion. The ALJ therefore erred in
considering Dr. Watkin’s opinion.
B. The ALJ Erred at Step Four, But the Error Was Harmless
Plaintiff contends the ALJ's determination at step four that plaintiff coulc

return to his past relevant work is not supported by substantial evidence. P.
at 11. Specifically, plaintiff contends tME testified plaintiff's past relevant wor
was under a nonexistent Dictionary@€cupational Title$'DOT”) code, 406.687
014, which the VE referred to as a “landscape workkt.’at 12-13. Defendant
concedes the DOT code does not exist. D. Mem. at 7. Plaintiff argues his pg
relevant work actually falls under DQbde 408.687-014 for “laborer, landscapt
a job at the heavy exertional level. Nlem. at 13-15. Defendant argues the
misidentified number is actually 408.684-014 for “groundskeeper,” a medium
exertional level job. D. Mem. at 7. his decision, the ALJ also refers to the
nonexistent DOT code and refers to ied%andscaper” position. Plaintiff further
argues a conflict exists between the D&id the VE's testimony, and the ALJ di
not seek an explanation for this conflisthich warrants reversal. The court find
this was harmless error.

“At step four of the sequential analysis, the claimant has the burden to
that he cannot perform his prior relevarmrk ‘either as actually performed or as
generally performed ithe national economy.'Carmickle v. Comm;r533 F.3d
1155, 1166 (9th Cir. 2008) (citation omitted)Although the burden of proof lies

13
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with the claimant at step four, the Alilllshas a duty to make the requisite factu
findings to support his conclusionPinto v. Massanari249 F.3d 840, 844 (9th
Cir. 2001) (citations omitted). A claimasformer occupation qualifies as past
relevant work if it was performed withthe last fifteen years, lasted long enoug
for him or her to learn to do it, and produced enough income to qualify as
substantial gainful activity. 20 E.R. 88 404.1560(b)(1), 416.960(b)(1).

In determining the physical requirements of a claimant’s past work, and
whether he has the RFC to perform it, the ALJ considers information from the
claimant, vocational experts, atice DOT. 20 C.F.R. 88 404.1560(b)(2),
416.960(b)(2). An ALJ may not rely on a VE's testimony regarding the
requirements of particular job without first asking the VE whether his testimor
conflicts with the DOT, and if so, the reasons therelassachi v. Astryet86
F.3d 1149, 1152-53 (9th Cir. 2007). Failurestoinquire can be deemed harmle
error where there is no apparent conflict or the VE provides sufficient support
justify deviation from the DOTId. at 1154 n.19. Conversely, where the ALJ d(
inquire but the VE wrongly testifies theeis no conflict when in fact the VE's

testimony appears to conflict with the DOT, the “ALJ must obtain ‘a reasonabjle

explanation for the@parent conflict.” Overman v. Astryé&46 F.3d 456, 463 (7tl
Cir. 2008) (quoting SSR 00-4p). If the ALJ fails to obtain an explanation for &
resolve an apparent conflict, even whire VE did not identify the conflict, the

ALJ errs. See Hernandez v. Astru#011 WL 223595, at *2-5 (C.D. Cal. Jan. 21

2011);Mkhitaryan v. Astrug2010 WL 1752162, at *3 (C.D. Cal. Apr. 27, 2010)|

Here, the ALJ asked the VE whethes testimony was consistent with the
DOT, and the VE stated it was. AR56. But the VE's testimony was not in fag
consistent with the DOT, because the idEntified a nonexistent DOT job code.
This was an apparent error the ALJ fdite detect. Although both sides agree t
VE was just one number off, they do not agree as to which number the VE
intended. Consequently, the VE’s tesimy in this regard was flawed and does
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not constitute substantial evidence. Rig) erred in relying on this testimony to
find plaintiff could perform his past work as it is generally performed.

The ALJ’s error was harmless, however, because he also found plaintif
could perform his past relevant waak actually performed, and the VE's DOT
code error does not undermine this fimgli The VE testified someone with
plaintiff's RFC as determined by the ALJ could perform plaintiff’'s past work a:
actually performed it, which was at a medium exertional level. AR at 55. Theg
ALJ’s determination plaintiff could piorm his job as actually performed is
sufficient to satisfy step four.

Of course, given the need to recomsi®r. Watkin’s opinion, the RFC may
change on remand. But given the RF@viously determined, the ALJ’s error
at step four was harmless. Nonetheless, on remand, the ALJ must clarify the
code and position that correspond wathintiff's past relevant work.

C. The ALJ Was Not Required to Discuss Plaintiff's 2013 Car Accident

Plaintiff argues the ALJ failed to consider plaintiff’'s back impairment aft

car accident in July 2013. P. Meml&t Defendant argues there is no evidenc
that the 2013 accident caused any significaurgdditional loss of function, and in
any event the ALJ ultimately included tbendition in the evaluation. D. Mem. g

9-10. The court agrees with defendaratt ttthe ALJ properly considered plaintiff's

back impairment.

An “ALJ does not need to digss every piece of evidenceHoward v.
Barnhart 341 F.3d 1006, 1012 (9th Cir. 200@)térnal quotations and citation
omitted). But the ALJ is required to discuss significant and probative evideng
See id.Vincent v. Heckler739 F.2d 1393, 1394-95 (9th Cir. 1984).

Plaintiff was involved in a car accident in July 2013 and complained of |
in his neck, shoulder, and back. AR at 937-39. At a July 29, 2013 evaluatior
plaintiff was diagnosed with neck strain and shoulder stiaginat 940. There
were mild degenerative changesnir€4 through C6 but no fracturéd. at 941.
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On January 30, 2014, plaintiff was seen again for continued low backlgaat.
948-49. On February 18, 2014, plaintiff began a physical therapy prodgaat.
954-55. By May 2014, plaintiff repodehe continued to feel betteld. at 972.
He had improved his forward flexion teach his ankles with less pain after
manual treatmentld. at 973.

Thus, contrary to plaintiff's contention that the condition became more
severe, it appears plaintiff's condition actually improved after July 2013. The
noted plaintiff had lumbar spine strain but presented a normal range of motio
his lumbar spine and normal sensation at his 2013 orthopedic examiridtian.
22, 25. Additionally, contrary to plaintiff's argument the ALJ ignored his back
condition, the ALJ stated he gave pldintihne benefit of the doubt as to any back
pain, and found his lumbar strain was sevéde.

The ALJ was not required to discuss the July 2013 car accident explicit

ALJ

Y,

but his decision shows he considered any back impairment plaintiff sufferedjrom

the July 2013 car accident. Accordinglye tALJ did not error in his considerati
of this evidence.
V.
REMAND IS APPROPRIATE
The decision whether to remand for further proceedings or reverse and

award benefits is within the discretion of the district codtAllister v. Sullivan
888 F.2d 599, 603 (9th Cir. 1989). It is appropriate for the court to exercise t
discretion to direct an immediate awardoehefits where: “(1) the record has be
fully developed and further administirge proceedings would serve no useful
purpose; (2) the ALJ has failed to providgally sufficient reasons for rejecting
evidence, whether claimant testimony or medical opinions; and (3) if the
improperly discredited evidence were credited as true, the ALJ would be requ
to find the claimant disabled on remand>arrison v. Colvin 759 F.3d 995, 1020
(9th Cir. 2014)setting forth three-part credit-as-true standard for remanding v
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instructions to calculate and award bigsg But where there are outstanding
issues that must be resolved before a determination can be made, or it is not
from the recordhat the ALJ would be required to find a plaintiff disabled if all
evidence were properly evaluated, remtordurther proceedings is appropriate.
See Benecke v. Barnhas79 F.3d 587, 595-96 (9th Cir. 2008arman v. Apfel
211 F.3d 1172, 1179-80 (9th Cir. 2000). In addition, the court must “remand
further proceedings when, even though all conditions of the credit-as-true rulg
satisfied, an evaluation of the rec@sla whole creates serious doubt that a
claimant is, in fact, disabled.Garrison, 759 F.3d at 1021.

Here, remand is required because it is not clear from the rédirthe
ALJ would be required to find plaintiff gabled if all the evidence were properly,
evaluated, and the ALJ’s findings mis&t clarified as discussed above. On
remand, the ALJ shall reconsider Dr. Watk opinion and take the differences ir
workers’ compensation and Social Seiyuterminology into consideration, and
either credit the opinion appropriately or provide specific and legitimate reasqg
supported by substantial evidence for riejegit. The ALJ shall then reassess
plaintiff's RFC and proceed through stieur and, if necessary, step five to
determine what work, if any, plaintiff sapable of performing. In addition, at
step four, the ALJ shall clarify the corresponding DOT codes.
I
I

VI,
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CONCLUSION
IT IS THEREFORE ORDERED that Judgment shall be entered
REVERSING the decision of the Commissioner denying benefits, and

REMANDING the matter to the Commissiarfer further administrative action
consistent with this decision.

DATED: November 16, 2017 m

SHERI PYM _
United States Magistrate Judge
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