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v. Carolyn W. Colvin D

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

BRIGITA MILLER, NO. EDCV 16-1822-KS
Plaintiff,

V. MEMORANDUM OPINION AND ORDER

Commissioner of Social Security,

)

)

)

)

NANCY A. BERRYHILL , Acting ;
)

Defendant. )

)

INTRODUCTION

Plaintiff Brigita Miller filed a Complaint orAugust 24, 2016,eeking review of the
denial by the Commissioner of the Soci@kcurity Administration (“SSA”) of her
applications for Title 1l digdaility insurance benefits (“IB”) and Title XVI supplemental
security income benefits (“S9I” (Dkt. No. 1.) On February 16, 2017, Defendant filed
Answer to the Conlpint. (Dkt. No. 17.) Prsuant to 28 U.S.C. 836(c), all parties have
consented to proceed before thndersigned United States Mstgate Judge for all further
proceedings, including entry didgment. (Dkt. Nos. 11, 123.) On June 13, 2017, the

parties filed a “Joint Stipulation(*Joint Stip.”) setting forth thelisputed issue in this case|

(Dkt. No. 22.) The matter is now undarbmission and ready for decision.
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SUMMARY OF ADMINISTRATIVE PROCEEDINGS

On May 11, 2011, Plaintiff filed appfations for Title Il DIB and Title XVI SSI
benefits, alleging in both applitans a disability onset date April 8, 2010. (AR 30, 155.)
Plaintiff was born on February 26, 197and was 41 years old at the time of th
administrative proceedings, thus classifiedaagounger individual flodisability purposes.
(AR 58, 68.)

A first hearing was held lbare an Administrative Law Judge (“ALJ”) on October 25
2012. (AR 96-124.) Plaintiff, presented by counsel, testifittht she had a car accident i
April 2011 where she suffed a broken right leg, and shas been intermittently using &
cane since then.SgeAR 100-01;see alscAR 58-59.) On December 19, 2012, the AL
issued a first decision denying Plgiifs DIB and SSI applications. SeeAR 155-65.) On
July 7, 2014, the Appeals Council vacatbé ALJ's denial and remanded the case f
further proceedings. (AR 170-74.)

A second hearing was held before a different ALJ on February 10, 2015. (AR 4
see alsoAR 30.) Plaintiff, again represented lan attorney, testified, along with 3
Vocational Expert (“VE”), Sadra Fioretti, a medical exge Arnold Ostrov, and a
psychological expert (“PE”), David Glass MeydAR 49.) The ALJ-xamined te PE, who
opined about Plaintiff’'s depression and anxiepAR 55-56.) The medical expert appearg
by phone and noted that Plafhused a cane, apparenthn the recommendation of twg
consultative examiners, but hadsthat he did not include these of a cane in his assessme

of Plaintiff's residual functional capacity (“RFC”).

Plaintiff confirmed at the second hearitigat she has fibromyalgia, depression, at
anxiety, and she again testified that she brokerigat leg in a car accident in April 2011

(AR 69, 76-77.) She said she only takesgldar pain medication” and has never beg
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prescribed any pain mediaari, but Dr. Wilson Gomer, heriprary care doctor, prescribeg
her anti-anxiety medications. (AR 70.) Plaing#id that she has nbeen able to put full
weight on her right leg since her car accidefAR 76-77.) She usescane about three tg
four times a week. (AR 77.) KHewelling “never goes awaydnd she has to “put my fee

up,” but she claimed it does not help. (AR 78.)

At the second hearing, @ahVE opined that Plaintiff'gast relevant work (“PRW?”)
consisted of three jobs at sedentary or ligvels: (1) insuranceagent, light work; (2)
“security supervisor” or “post commander,” liglaind (3) “directory assistance,” sedentar
(AR 86.) The ALJ posed a hypotleal to the VE that posited, among other things, a perg
limited to a range of sedentawork, standing and wWiang for 2 hours out of 8-hour day,
and no prolonged walkingreater than about 15 mites with the use a@f cane. (AR 86-87.)
The ALJ also posited sitting limideto 6 hours out of an 8-hoday “with the ability to stand
and stretch not to exceed 10rgent of the day” (that isapparently, 48 minutes a day)
occasional use of stairs, and no forceful gngpand grasping. (AR 87 The VE said that
Plaintiff could not do her PRW it those limitations. (AR 87.However, the VE said that
there were three other sedentary jobs thantffacould do even withithose limitations: (1)
“addresser” (DOT 209.587-010), with 43,0@b$ available nationally; (2) “lens inserter” i
the “optical sunglasses industry” (DOT 713.68%6), 11,500 jobs nationally; and (3) “par
mutual ticket checker,” that,i®@ person checking betting slipad receipts at a race track
(DOT 219.587-010), 71,800 jolstionally. (AR 87-89.)

The following exchange then occurred between the ALJ and the VE:

[ALJ]: Now, if a person — if we we to add to the hypothetical a need to

elevate the legs at waist level, aade maybe 15 minutes every two hours, would

that impact these jobs?

0N
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[VE]: Now, if they are different @#n the break routine in most jobs, it
would not, as long as it calibe performed on breaks.

[ALJ]: And what if there was a nedd elevate the legs for longer periods
than that? Anything longehan 15 minutes every two hours? Would that impact
these jobs?

[VE]: It would. It would eliminate them, Your Honor.

[ALJ]: If there were absences fromipar medical treatment greater than
three or more a month, what would that do to these jobs?

[VE]: It would eliminate them, Your Honor.

(AR 88-89; bracketethaterial added.)

Plaintiff's attorney also asked the VE ¢aplain “the methodologthat you used to
arrive at the numbers that yetated?” (AR 91.) The ALJ notedat Plaintiff's attorney had
“already . . . allowed [the VE] to testify as. a. vocational [expert].” (AR 91.) However
the ALJ said “I will let him [.e., the VE] answer that, as loras we don’'t take very much
time.” (AR 91.) The VE themesponded that “I relied upatoday . . . the Occupationa
Employment Statistics [OES] . . . [and c]ensttistics that are pffered by United Staff

ra=4

Publishing via downloads from the Census Dapant and the Department of Labor.” (AR

91-92.) The VE also testified that he usesl “professional judgment” to effectively erodg

\Y”4

job numbers as he saw fittAR 92-93.) The VEalso said that he uses “OccuBrowse}’

which is put out by the same compaas Job Browser Pro. (AR 93.)

SUMMARY OF ADMINIST RATIVE DECISION

On March 13, 2015, the seab ALJ issued a decision @g denying Plaintiff's DIB
and SSI applications. (AR 3@2.) Applying the five-step euation process, the second
ALJ first determined that Plaintiff had not eggal in substantial gainful activity since Apri
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8, 2010, her alleged onsettda (AR 32.) The ALJ nextound that Plaintiff has the
following severe impairments(1) obesity; (2) acute coronasyndrome; (3) hypertension
(4) status post right tibia/fibula fracture; (5) posemal fixation; (6) arthtis of both the left
and right knees; (7) depression; and (8) etyxi (AR 32.) The ALJ also noted thaf
Plaintiff's Body-Mass Index (“BMI”) of 37put her over the BMI of 30 required for
“obesity.” (AR 32-33 and n.1.)The ALJ found that Plaintifflid not meet or equal a listed
impairment in 20 CFR Part 404, I$part P, Appendix. (AR 33.)

The ALJ found thaPlaintiff had the residual functocapacity (“RFC”) to perform a
range of sedentary work, with limitationscinding, among other thgs: standing or
walking for 2 hours out of an 8-hour dagnd “no prolonged walkg greater than 15
minutes with the use of a caneifting for 6 hours out of a8-hour day “wih the ability to
stand stretch [sic] not to exce&@ percent of the day”; amatcasionally climb stairs; “and
elevate legs to waist level every two hours dbout 15 minutes during breaks and lunch.
(AR 34.)

At step four, the All found that Plaintiff was unablk® perform her past relevant

work. (AR 40.) Nevertheless, at step five #hLJ found that there was still other work that

Plaintiff could do, namely the ke jobs identified by the VE&t the secondhearing: (1)
addressor, (2) lens insertenda(3) para mutual ticket taker (AR 41.) Consequently, the

ALJ found that Plaintiff has ndieen disabled from April 010, the alleged onset datg,

through March 13, 2015, the date oé tecond ALJ’s decision. (AR 41-42.)
\\
\\
\\

! The VE testified that a “para rual ticket checker” is someone whostially works at a gambling type of

employer, such as a race track or at times gambling caaintbthey are basically checking betting slips against cashier

receipts” and these are “back office” positiavith no public involvement. (AR 89.)
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APPEALS COUNCIL PROCEEDINGS

In August 2015, Plaintiff made a requéstthe Appeals Couilcof the SSA seeking
review of the ALJ's March 13, 201decision. (AR 7, 497.) la letter to Plaintiff's attorney
dated August 14, 2015, the Appeals Coundiised Plaintiff that “yJou may send us more
evidence or a statemeabout the facts and the law in this case,” but the Appeals Cou
cautioned that “[a]Jny more evidence must be m&d material to thessues considered in
the hearing decision datéthrch 13, 2015.” (AR Titalics in original).)

On September 16, 2015, Plaintiff’'s counseht a letter and attached exhibits to tk
Appeals Council in support of &htiff's request for review athe ALJ’s decision. (AR 497-
515 at Ex. 25E.) Plaintiff presented a numbérarguments, including an argument thg
“[t]he jobs cited by tk [VE] [are] inconsistent with MdMiller’s limitations [].” (AR 497-
99.) In that response to the Appeals Cdyrfelaintiff did not, however, present any
argument about the ALJaccommodation that allowed for Plafhto “elevate legs to waist

level every two hours for aboi® minutes during bréa and lunch.” (AR 34, 407-515.)

On June 24, 2016, the Appeals Coummtified Plaintiff that, notwithstanding the

letter brief and the exhibits submitted by Pldirand her counsel, it had denied Plaintiff's

request for review of the ALJ’'s March 13, 20dé&cision, and therefore the ALJ's decision

was the final decision of the Commissioner. (AR 1.)

STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405(g), this Coureviews the Commissioner’'s decision t
determine whether it is free from legal erroxdasupported by subst#ad evidence in the
record as a wholeOrn v. Astrug 495 F.3d 625, 630 (9th Cir. 2007). ulsstantial evidence

is ‘more than a mere scintilla but less thaneppnderance; it is such relevant evidence a
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reasonable mind might accept as adégtmsupport a conclusion.’Gutierrez v. Comm'r of
Soc. Se¢.740 F.3d 519, 522-23 (9thriCR014) (internal citationsmitted). “Even when the
evidence is susceptibte more than one ratnal interpretation, we must uphold the ALJ
findings if they are supported by infaes reasonably drawn from the recorddlina v.
Astrue 674 F.3d 1104,1110 (9th Cir. 2012).

Although this Court cannot substitute dscretion for the Commissioner’s, the Cour

nonetheless must review the record as a ghveighing both the evidence that suppor
and the evidence that detracts frahee [Commissioner’s] conclusion.”Lingenfelter v.
Astrue 504 F.3d 10281035 (9th Cir. 2007{internal quotation maskand citation omitted);
Desrosiers v. Sec'y ¢fealth and Hum. Serys846 F.2d 573, 576 (9th Cir. 1988). “The AL
is responsible for determining credibility, résng conflicts in medial testimony, and for
resolving ambiguities.Andrews v. Shalaléb3 F.3d 1035, 103®th Cir. 1995).

The Court will uphold the Commissioner’s dgon when the evidee is susceptible
to more than one rational interpretatioBurch v. Barnhart 400 F.3d 676, 679 (9th Cir.
2005). However, the Court may review only teasons stated by th#d_J in his decision
“and may not affirm the ALJ on a gmod upon which halid not rely.” Orn, 495 F.3d at
630; see also Connett v. BarnhaB40 F.3d 871, 874 (9th Ci2003). The Court will not
reverse the Commissioner's decision if it is bagetiarmless error, which exists if the errg
is “inconsequential to the ultimate nondisability deteration,’ or if desjie the legal error,
‘the agency’s path may asonably be discerned.’Brown-Hunter v. Colvin806 F.3d 487,
492 (9th Cir. 2015) (imrnal citations omitted).

\\
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DISCUSSION

l. Disputed Issue

The parties Joint Submission present® alisputed issue: “Whether the ALJ'$

determination that Miller’s requirement toeehte her legs every two hours for 15 minutg

precludes work activity.”(Joint Stip. at 5.)

[I.  Number of Jobs Available with 15-Minute Breaks

As noted, the second ALJ's RFC deternimra indicated that Plaintiff could only
stand or walk for 2 hours and $or 6 hours out of an 8-howlay, could not walk for more
than 15 minutes without the usé a cane, and would have to “elevate [her] legs to we
level every two hours for abo@b minutes during breaks ahehch.” (AR 34.) During the
administrative hearing, the VE opined that this last limitatioglevating her legs to waist
level every two hours for about 15 minutesvould not prevent Plaintiff from performing
the three jobs that theéE had opined that Platiff would be able to pdorm “as long as [the
elevation] could be performezh breaks.” (AR 88.)

A. Parties’ Arguments

Plaintiff argues that the VE’s testimonys“premised and conditioned upon the beli
that 15 minute job breaks areherent in each job,” but Plaintiff argues that the VE
assumption is incorrect. (Jointis at 5-6.) Plaintiff asks th€ourt to take “judicial notice”
of relevant labor laws and regulations tleantradict the ALJ’s adoption of a 15 minut

break that would allow Plaintiff to elevate her leg$d.)( Plaintiff argues that “[tlhe law

requires at most a 10 minute break only, notffJéast’ a 15 minute break,” and that is only

required in 9 states. (Joint Stip. at 7.) Ri#fi also argues that, if Plaintiff's break times
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were occupied with the necessary 15-minute &evation, no time auld be left to allow
Plaintiff “to take care of other personal neédsd Plaintiff argues #i “[t]o find otherwise
[would require] an accommodaiticon the part of the empley which is not allowed in
determining whethejobs exist[] in the national economy.(Joint Stip. at 7, citing Social
Security Ruling (“SSR”) 00-1c an@leveland v. PolicyMgmt. Sys. Corp.526 U.S. 795
(1999).) As discussed below, Plaintiff agke Court to take notic of information from
several websites concerning fedenadl atate law regarding break timeseéJoint Stip. at
6-8, 11.) In essence, Plaihtthallenges the VE’s determinati that numerous jobs exist in
the national economy that Plaintiff can performegi her RFC and argue that if no such jol

exist, Plaintiff must be foundisabled and awarded benefits.

Defendant argues that, undee Ninth Circuit case dfleanel v. Apfell72 F.3d 1111
(9th Cir. 1999), Plaintiff has waid this issue because she wgsresented by counsel at th

D

hearings before the ALJs and in her subsecagnéal to the Appeals Council, but she never

raised the issue of the validivy the VE’s opinions about theumber of available alternative
jobs in the national economy that Plaintifutd perform based on h&FC, until she filed
suit in this federal court. (Joint Stip. at 9-10, citinger alia, Meanel v. Apfell72 F.3d
1111, 1115 (9th @i 1999) (as amended June 22, 1999).)

B. Judicial Notice of Information on Government Websites

The Court first addresses Plaintiff's requests for judicial notitede Federal Rule of
Evidence 201(b)a judicially noticedfact must be one not subject to reasonable dispute
that it is either: (1) generally bavn within the territorl jurisdiction of the trial court; or (2)

capable of accurate and ready determinatiorrdsprt to sources whose accuracy canr

reasonably be questioned.” Under Rule 20&, court can take judicial notice of publi¢

records available from reliable Internebusces such as websites run by governmg
agencies. See Daniels-Hall v. Nat'| Education Assp629 F.3d 992, 3 (9th Cir. 2010)

9

b IN

ot

Nt




© 00 N o 0o A~ W DN B

N NN NN DNNNMNNRRRRRPRRR R R
0 N oo 0o A WN P O O 0N OO O B W NN P O

(taking judicial notice of information on the b&tes of two school districts as they wer
government entitiesyee also Paralyzed VeteraosAmerica v. McPhersoMo. C 06-4670,

2008 WL 4183981*5 (N.D. Cal. Sept. 892008) (“informationon government agency)
websites has often been treated as properbjest to judicial notice”). The Court will
therefore take judicial notice of the infornatifrom the websites of the Office of Personn

Management, Department of Labor, and @atifa Industrial Welfare Commission.

C. Agency’s‘Limited Burden” at Step Five

The claimant bears the burdainsteps one throudbur to show that she is disabled, g
that she meets the requirements to proceethdonext step, and the claimant bears t
ultimate burden to show that she is disablktblina, 674 F.3d at 111QGohnson v. Shalaja
60 F.3d 1428, 1432 (9th Cir. 99). However, at step five, the ALJ has a “limited” burdg
of production to identify other work that tleéaimant can perform in light of her RFC an
her age, education, and work experien&2e20 C.F.R. 88 404.1560(c), 416.96&e also
Poupore v. Astrues66 F.3d 303, 306 (2d Cir. 2009) (lied burden shifts to Commissione

at step five to show that there is wonk national economy that claimant can do);

McCollough v. ColvinNo. 16-CV-1166-JLS(WVG), 201WL 2797079, at *2 (S.D. Cal.
June 28, 2017) (unpublished)S& has limited burden at step fit@ show that claimant can

perform other work imational economy).

The other work iderfied at step five must exigh “significant numbers” in the
“national economy,” which is defed as either “the region where you live or in several otl
regions of the country.” 42 U.S.C. § 1382c(a)(3)(B); 20 C.F.R. 88 404.1566(a), 416.9¢
see alsat2 U.S.C. § 423(d)(2)(A).The regulations state thatwJork exists in the national
economy when there is a significant numbejjatifs (in one or m@ occupations) having
requirements which you are able to meath your physical ormental abilities and
vocational qualifications.”20 C.F.R. § 416.966(b3ee als®0 C.F.R. § 404.1566(b).
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To determine whether such vkoexists in “significantnumbers” in the national
economy, an ALJ may use theervices of a VE or other specialist. 20 C.F.R.
88 404.1566(e), 416.966(e). The Agency mayp adke “administrativaotice” of “reliable
job information” that is available from a n@xclusive list of “various governmental and
other publications” set forth ithe regulations, including: (ihe Dictionary of Occupational
Titles (“DOT"); (2) County Business Patterns (a publication of the Census Bureau);| (3)
Census Reports; (4) Occupational Analygesepared for the SSA by various State
employments agencies); and (5) the Octiopal Outlook Handbook, (published by th¢
Bureau of Labor Statistic)See20 C.F.R. 88 404.1566(d), 416.966(d¢e also Bayliss v.
Barnhart 427 F.3d 1211, 1218 (9tir. 2005) (“An ALJ may tke administrative notice of

any reliable job information, including infoation provided by a VE.”) (citation omitted).

\D

A VE'’s recognized expertise provides the resegy foundation for hisr her testimony, and
no additional foundation is regad before the ALJ may relgn the VE’s un-questioned of
un-rebutted testimonyBayliss, 427 F.3d at 1217-18.

D. Plaintiff Waived Any Challenge to the Validity of the Numerosity

Determination.

Plaintiff argues that the ALJ's RFC detenattion incorporates an “accommodation/’
that was not explicitly posited tthe VE, and that # VE did not expliitly opine would be
available for the three jobs thtite VE found that Plaintiff could still do. Plaintiff argue

172

that the “15-minute breaks,” to be taken gvewo hours, apparently three times a day,
would not be explicitly authaed under California law, whiconly requires a 10-minute
break every two hours. In other words,drder to take a 15-minute break at a job [n
California, Plaintiff would have to find aamployer who would accommodate such a 15-
minute break, since it would not be required lay. Plaintiff also argues that it ig

guestionable whether the labor laws in ottates would authorize 15-minute breaks.

11
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At the second hearing, Plaintiff’'s attornagked the VE to “explain the methodolog
that you used to arrive at the [job] numbeis flshe] stated.” (AR1.) The VE replied

| relied upon today at least — sometinh@sly upon the OES, the Occupational
Employment Statistics. But today, Censteistics that are proffered by United
Staff Publishing via downloads fronthe Census Department and the
Department of Labor. Now this gives Gensus code numbers, a Census code

categories, which, and | feltdlsame way about statistics.

(AR 92.) The VE also testified that, if Pl&ffiwere required to eleate her legs to waist

level for 15 minutes ery two hours, this requirement twld not” “impact” the jobs she
had previously opined that Paiff could perform. (AR 88.) Plaintiff'sattorney did not ask
the ALJ if Plaintiff could subrt supplemental briefing regardy the VE’s job numbers, and
she did not raise new ieence casting doubt ahe VE'’s jobs estimate before the Appea
Council. Cf. Shaibi v. Berryhill __ F.3d __, 2017 WL 3598084t *7 (9th Cir. Aug. 22,

2017) (plaintiff does not waive allenges to a VE's job estimates if she requests to suld
supplemental briefing or interrogaies on those estimates oises new evidence before thy

Appeals Council casting doubn the VE's job estimates).

Nevertheless, relying primarily on the judilty noticeable informigon offered in this
proceeding, Plaintiff argues that substantidds] do not exist in theational economy that
would allow Plaintiff the necessa 15 minutes breaks. (Joint Stip. at 5-8.) Defenda
responds that Plaintiff “waived” these argemts by failing to raisehem in the hearing
before the ALJ or during Plaiiff's request for review fronthe Appeals Council. (Joint
Stip. at 9-10.) For the reasons discussddwyethe Court finds that Plaintiff, who wag
represented by counsel in theéministrative proceedings, waivdtk issue by failing to raise

it the administrative appeal process.

12
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Defendant relies okleanel v. Apfel172 F.3d 1111 (9th Cid.999) (as amended Jung

22, 1999). (Joint Stip. at 9-10.) Meane] the Ninth Circuit held that when a claimant whp

is represented by counsel has failed to raisesare at the hearing beéthe ALJ, and failed
to present such an issuett®e Appeals Council, and onlygsented the issue for the firs
time to a reviewing districtaurt, the issue is waivedMeanel,172 F.3d at 111 (citations
omitted). The Ninth Cingit noted that “[w]e will only excusa failure to canply with this

rule when necessary to ada manifest injustice.’ld. at 1115.

In a more recent cas&haibi v. Berryhill No. 15-16849, — F.3d ___, 2017 WI
3598085 (9th Cir. Aug. 22, 2017), the NinthreZiit found that a plaintiff had waived ¢

challenge to the factual basis for a VE's estienof the number of available jobs in the

regional and national economibgcause he did not raise tlukallenge before either the
ALJ or the Appeals Council bef® arguing to the federal digtt court that the VE’s job
estimates “deviated from listedources of administrative noticé” Id. at *5 (internal
guotation marks in original). The Ninth Circuit acknowledgkethat the reliability of, or
evidentiary basis for, a VE'®lp numbers is a recurring issuethe federal courts and noteg

the following:

[W]e have issued no preceatial opinion conerning when a Social Security
claimant must, absent a showing of gaadise, challenge ehevidentiary basis
of a vocational expert’'s job numbersfoeserve the issue for litigation in the
district court. We now hold that whenclaimant fails entirely to challenge a
vocational expert's job numbers duriagministrative proceedings before the
agency, the claimant waives such alledmge on appeal, at least when that

claimant is represented by counsel.

2

relevant to the issue Plaintiff presents h&eeShaibi,2017 WL 3598085 at *10-12.

In Shaibj the claimant also challenged the ALJ's RFC deteation in district court, but that analysis is no

13
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Id. at *6. The Ninth Circuit reasoned thétis conclusion was compelled by previou
decisions, particularifMeanel,where the circuit court emphasizéhat the agency — eithel
the ALJ or the Appeals Council — as opposedthe federal courtwas in the optimal
position to resolve the conflict between [thaiclant's] new evidencand the statistical
evidence provided by the VEIU. (citing Meane| 172 F.3d at 1115).

ShaibiandMeane]| are dispositive here. Plaintiff waepresented bgounsel at both
ALJ hearings. $eeAR 49 (identifying Denise Halewns claimant attorney); 96 (Ernig
Bartlett, claimant attorneygnd Joint Stip. at 11 (acknowledging that counsel was preser
the hearing).) It is undisputed that Plaintiid not challenge, orequest supplemental
briefing on, the VE’s job nundy estimates in any admimative proceedings, including
those before the Appeals Couneven though the newly obted information presented in
support of her appeal, appears to have beadilyeaccessible througinternet searches of
the relevant agency websites. Indeed, Hfdinoncedes that “[tlhe break schedule wa
taken for granted by all” and, therefore, “noliyfitexplored.” (JointStip. at 11.) Plaintiff
contends that it was only “[w]hen the vocatibaavisor's testimony is compared to th

regulations where break periods are nqumed, the issue became apparentd:) (

t at

1S

1%

However, Plaintiff makes no showing argument demonstrating good cause for her

failure to present this issue the Appeals Council nor doske establish that a “manifes

injustice” would ensue from a finding of waiveSee Meanell72 F.3d at 1115. Indeed

Plaintiff offers no explanation for her farkl to present the Appeals Council with the

publicly available information now at issuand she has not established that the A
necessarily erred by relying on the VE's esties — only that th VE's estimates are
guestionable given state labor lawsSe¢ generallyJoint Stip. at 6)see also Angevine v.
Colvin, 542 Fed. Appx. 589, 591 (9tir. Oct. 16, 2013) (“in lighof the clarity and nature
of the legal error alleged, we find that reviefvthe issue is ‘necessary to avoid a manife
injustice™) (citing Gregor v. Barnhart464 F.3d 968, 973 (9th Cir. 2006)).

14

|

| J

st




© 00 N o 0o A~ W DN B

N NN NN DNNNMNNRRRRRPRRR R R
0 N oo 0o A WN P O O 0N OO O B W NN P O

Accordingly, consistent witshaibiandMeanel,this Court finds tht Plaintiff waived

the issue presented here by failing to challdngée validity of the/E’s opinions about the

availability of alternative jobs that Ptdiff can perform based on her RFC in the

administrative appeal process.
ORDER

For the reasons stated aboVT IS ORDERED that the decision of the Commission
is AFFIRMED.

IT IS FURTHER ORDERED thathe Clerk of the Court sitl serve copies of this
Memorandum Opinion and Order and thedgment on counsel for plaintiff and fo

defendant.

LET JUDGMENT BE ENERED ACCORDINGLY.

%MAM

“ KAREN L. STEVENSON
UNITEDSTATESMAGISTRATE JUDGE

DATE: August 25, 2017
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