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UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
CYNTHIA ANN HILBURN, Case No. ED CV 16-02188-RA0O
Plaintiff,
V. MEMORANDUM OPINION AND
ORDER

NANCY A. BERRYHILL, Acting
Commissioner of Social Security,

Defendant.

l. INTRODUCTION

Plaintiff Cynthia Ann Hilburn (“Plaatiff”) challenges the Commissioner

denial of her application for a period dfsability, disability insurance benefi
(“DIB”), and supplemental security incon&sSI”). For the reasons stated belg
the decision of the Comssioner is AFFIRMED.
1. PROCEEDINGSBELOW

S
[S

W,

On October 15, 2013, Plaintiff filed an application for DIB alleging disability

beginning September 2008. (Administrative Bcord (“AR”) 22, 96.) On January
21, 2014, Plaintiff also filed an apgétion for SSI alleginglisability beginning
September 17, 2008. (AR 23Hler applications were ded initially on April 7,
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2014, and upon reconsi@ion on September 12014. (AR 56, 62.)On October
22, 2014, Plaintiff filed awritten request for hearing, and a hearing was hels
May 27, 2015. (AR 67, 458-83.) Reprets by counsel, Plaintiff appeared 3
testified, along with an ipartial vocational expert. (AR 460-82.) On July
2015, the Administrative Law Judge (“ALJ”) found that Plaintiff had not b
under a disability, pursuant the Social Security Actsince September 17, 200
(AR 10-21.) The ALJ's decision becarttee Commissioner’s final decision wh¢
the Appeals Council denied Plaintiff's requés review. (AR 6-8.) Plaintiff filed
this action on October 16, 2016. (Dkt. No. 1.)
The ALJ followed a five-step sequent&laluation process to assess whet
Plaintiff was disabled under the Social Security Alotster v. Chater81 F.3d 821
828 n.5 (9th Cir. 1995). Adtep one, the ALJ found that Rintiff had not engage
in substantial gainful actity since September 17, 2008)e alleged onset da
(“AOD”). (AR 15.) At step two, the ALJ found that Plaintiff has the followir
severe impairments: denerative disc disease of the lumbar spine; status pos
knee scope; obesity; and asthméd.)( At step three, the ALJ found that Plaintif
“‘does not have an impairment or camdtion of impairments that meets
medically equals the severity of onetbé listed impairments in 20 CFR Part 4(
Subpart P, Appendix 1.” (AR 16.)
Before proceeding to step four, the ALJ found that Plaintiff has the res

functional capacity (“RFC”) to:

[Plerform light work as defined in 20 CFR 404.1567(b) and
416.967(b) except: she can onlgcasionally climb, stoop, kneel,
crawl, crouch; occasionally usdadders, ropes and scaffolds;
frequently balance; anghust avoid concentrated exposure to extreme

! Persons are “disabled” for purposes edaiving Social Security benefits if th
are unable to engage imyasubstantial gainful activitpwing to a physical o
mental impairment expected to result in deatr which has lasted or is expected
last for a continuous period of at €42 months. 42 U.S.C. § 423(d)(1)(A).
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cold, vibration, industrial hazardand pulmonary irritants such as
fumes.

(1d.)

At step four, based on the Plaintiffs RF and the vocational expert

testimony, the ALJ found that Plaintiff wecapable of perfaning past relevant

work as a companion/careg@y human resources assistant, and security g
(AR 20.) Accordingly, the ALJ found th#&tlaintiff had not been under a disabil
from the AOD through the date of decisi@nd thus the ALJ did not proceed
step five. (AR 21.)
1. STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405(g), a distrimburt may review the Commissionel

decision to deny benefits. A court must affiam ALJ’s findings of fact if they ar

supported by substantial evidence, and & pinoper legal standards were appli

Mayes v. MassangrR76 F.3d 453, 458-59 (9th C#001). “Substantial evidence

means more than a mere gitia, but less than a prepondeca; it is such relevar

evidence as a reasonable person might acceqteapiate to support a conclusiop.
Lingenfelter v. Astrues04 F.3d 1028, 1035 (9@ir. 2007) (citingRobbins v. Sog.
Sec. Admin466 F.3d 880, 882 (9th Ci2006)). An ALJ can s&sfy the substantial

evidence requirement “by setting out a dethand thorough summary of the fag
and conflicting clinical evidence, stagj his interpretation thereof, and maki
findings.” Reddick v. Chaterl57 F.3d 715, 725 (9tir. 1998) (citation omitted).
“[T]he Commissioner’'s decision cannbe affirmed simply by isolating
specific quantum of supporting evidend@ather, a court must consider the rec
as a whole, weighing both evidence teapports and evidence that detracts fr
the Secretary’s conclusion.Aukland v. Massanar57 F.3d 1033, 1035 (9th C
2001) (citations and internal quotationarks omitted). “Where evidence i
susceptible to more than one rational iptetation,” the ALJ’s decision should |
upheld.” Ryan v. Comm’r of Soc. Se628 F.3d 1194, 1198 (9thir. 2008) (citing
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Burch v. Barnhart 400 F.3d 676, 679 (9 Cir. 2005));see Robbins466 F.3d at
882 (“If the evidence can support eithaffirming or reversing the ALJ’
conclusion, we may not sutfiste our judgment for that of the ALJ.”). The Col
may review only “the reasornmovided by the ALJ in the disability determinati
and may not affirm the ALJ on a gma upon which he did not rely."Orn v.
Astrue 495 F.3d 625, 630 {® Cir. 2007) (citingConnett v. Barnhart340 F.3d
871, 874 (9th Cir. 2003)).

V. DISCUSSION

Plaintiff raises one issue for reviewhether the ALJ's RFC assessment

supported by substantial evidence. (Joint Stipulation (“*JS”) 4, Dkt. No.

Plaintiff contends that the RFC is nedpported by substanitiavidence based on

the record as a whole. (JS 4-12.) eTGommissioner contends that the RFC

supported by substantial evidence. (JS 12-19.)
For the reasons below, the Coagrees with the Commissioner.
A. TheRFEC IsSupported by Substantial Evidence

Plaintiff contends that the opinionsf Bryan H. To M.D. and George

Walker, M.D., which the ALJ gave “signdant weight,” do not provide substant
evidence to support the RFCSgeAR 5, 12.) The Commissner contends that th
ALJ properly relied on the physicians’ opns and his own assessment of
record. (AR 19.)
1.  ApplicableLegal Standard

The ALJ is responsible for assessingla@amant’s RFC “based on all of th
relevant medical and other evidenceZ0 CFR 404.1545(a)(3%04.1546(c). In
doing so, the ALJ may consider anyatsiments provided by medical sourc
including statements that are not mhsa formal medical examinationsSee20
CFR 404.1513(a), 404.1545(a)(3“As a general rule,the opinion of a treatin

physician should be given more weigtitan the opinion of a non-treatir
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physician. Lester v. Chater81 F.3d 821, 830 (9th Cir. 1995). A treating
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physician’s opinion is nothowever, conclusive.Magallanes v. Bower881 F.2d
747, 751 (9th Cir. 1989). The ALJ is alssuired to consider as opinion evider
the findings of state agency medical adtents and must explain the weight giv
to those opinions.Sawyer v. Astrye303 F. App’x 453, 455 (9th Cir. 2008). TI
ALJ may rely on the opinionf a non-treating physician instead of the conflict
opinion of a treating physen if he provides “spefic and legitimate” reason
supported by substantialidence in the recordSportsman v. Colvijr637 F. App’x
992, 994 (9th Cir. 2016) (citingester 81 F.3d at 830)Tonapetyan v. Halter242
F.3d 1144, 1149 (9th Cir. 200Ntagallanes 881 F.2d at 751.
2. Discussion

In determining Plaintiff's RFC, thé&LJ “considered all symptoms and tl
extent to which these symptoms can reaBlynbe accepted as consistent with
objective medical evidence and other evien . . [and] also considered opini
evidence” in accordanceitlv social security regulations. (AR 16.)

a. Objective Medical Evidence

The ALJ noted that in September 20@8ays of Plaintiff's right humerousg

forearm, shoulder, and hand showed mmigicant abnormality. (AR 17, 184-87|

CT scans of Plaintiff's head in Augu2012 and August 2013sa showed “[n]o

ICE
en

he

ng

acute intracranial abnormality.” (AR 1883, 190, 433.) The ALJ noted that whien

Plaintiff complained about the recurrenceaofold ankle injury in November 201

X-ray reports were negative and indicatedabnormality. (AR 18, 171, 192.) A

October 2013 carotid ultrasound was alsported as negatv (AR 18, 193.)
Plaintiff had an MRI of her lumbaspine in February 2014, which show

only degenerative disc disease with digotrusion at L5-S1. (AR 18, 409.

Subsequent x-rays of her spine ingla2014 were normal(AR 18, 219.)

In February 2014, MRIs showed gradeears of the posterior horn of tf
medial meniscus on Plaintiff's left kne@adaof the medial meniscus on her rig
knee. (AR 18, 227, 377, 379, 407.) X-ragken the prior month, however, we
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reported as “fairly unremarkable foryamcute pathology.” (AR 18, 227.) In
October 2014, x-rays of Plaintiff's rigkknee showed no soft tissue abnormality,
and her left knee showenild degenerative cimges. (AR 18, 401-02.)

The ALJ noted that Plaintiff underwestirgery on her left knee on July 41,
2014, without complications. (AR 18, 382-83Qne month later, Plaintiff stated
that she was “doing well” and was “nleaving any pain in the left knee,” though
she did report “some stiffness.” (AR ,1881.) On October 2, 2014, an exam
reported some posteromedial joint tendespdout near normal range of motion, [no
significant effusion, and no tenderness ttpaaon. (AR 18, 296-97.) Plaintiff
also stated that her ldéhee was “improving.” (AR 295.)

The ALJ found, “in light of the objectesr medical evidencéthat there was

nothing to establish a severe impairmenftPlaintiff's right hand, as she had

alleged. (AR 18see AR 17.) The ALJ also noted that, although there was

evidence of abnormalities of Plaintiff'srhbar spine and knee, those abnormalities

were “fairly minor.” (AR 18.) Finally, the ALJ noted that Plaintiff's margipal

obesity and asthma did not appear tevent her from performing light activities.

(1d.)

U)

b. Opinion Evidence

The ALJ also considered opinioniéence from Bryan H. To, M.D., George
Walker, M.D., Larry Caldwell, M.D) and Neil Katz, M.D. (AR 19-20.)
Dr. To examined Platiff in January 2014. (AR 212-17.) He noted that
Plaintiff had decreased lumbar rangenodtion and pain, but no “true findings pf
nerve root irritation.” (AR 215.) Plafiff's straight leg raising was reported
negative, both supinend sitting bilaterally. 1¢l.) Dr. To reported that Plaintiff
complained of range of motion pain, thdr range of motiowas normal and there
was “no evidence of deformitgwelling or tenderness.”ld.) Dr. To’s functional

assessment limited Plaintiff to pushing, pulling, liftinghdacarrying 20 pound

[92)

occasionally and 10 pounds frequently; sitting, standing, and walking six hours i
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an eight-hour workday; frequent bendj kneeling, stooping, crawling, ar
crouching; and frequent walking on umeevterrain, climbing ladders, and workit
with heights. (AR 216.) Dr. To restted Plaintiff from working with heavy
moving machinery, but placed no restriction on her hearing, seeing, and u
hands. (AR 216) He also found thataiitiff did not require an assistiv
ambulatory device. 1d.) The ALJ noted that the basis for Dr. To's asses
limitations was not clear because his ekwtion failed to reveal any significa
abnormalities. (AR 19.) ®hALJ nevertheless gaveidgsificant weight” to Dr.
To’s opinion and “largely incorporatedshassessed limitations” in order to “gi
[Plaintiff] every benefit of the doubt.”ld.)

Dr. Walker, a state agenayedical consultant, resved the evidence ar
provided an opinion in April 2014. (AR 338.) He concluded that Plaintiff wa
capable of performing light work.SéeAR 37-38.) The ALJ found Dr. Walker’
assessment to be “somewlbaerstated in light of #gnminimal objective evidence
but again gave this opinion “significant igbt” in order to “give [Plaintiff] the
benefit of the doubt.” (AR 20.)

Dr. Caldwell, a state agency medicainsultant, reviewed the evidence &
provided an opinion in February 2014. RAR220.) He concluded that there was
evidence to establish a medically determiaaimpairment of Plaintiff's right hana
no evidence of persistent vertigo, inscint evidence regarding Plaintiff's bag
and no evidence that Plaintiff's degeneratjoint disease had “more than minin
impact on function.” Id.) The ALJ did not state how roh, if any, weight he gav
to this report. (AR 20.)

2 The ALJ stated that Dr. To did not nést Plaintiff from working with heavy
moving machinery. (AR 19.) The Court fintss error to be harmless. The A
found that Plaintiff was capable of ni@ming her past relevant work as
companion/caregiver, human resources assistant, and security guard, none ¢
require heavy moving machineas generally performedSeeDOT 309.677-010
(Companion); DOT 209.36R@26 (Personnel Clerk)lDOT 372.667-034 (Guard
Security).
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Dr. Katz, the orthopedic surgeon wherformed Plaintiff's knee surgery

July 2014, provided an evaluation of Rki#ff on October 23, 2014. (AR 300-07.

The ALJ noted that Dr. Katdid not assess Plaintiff’ functioning; instead, h

discussed her medical historpedical records, cause loér medical problems, ar

possible future medical care. (AR 19Due to the “speculative” nature of Dr.

Katz’s opinion about future medical treatmhethe ALJ did not credit that portig
of his opinion. (AR 19-20.) The ALJ aldound that Dr. Katz’'s opinion was “ng

indicative of an inability to perform light wk” as set forth in the ALJ’s decision.

(AR 20.) Because Dr. Katz did not comm@n Plaintiff's functional abilities, th
ALJ could not consider his opinion regardiPlaintiff's ability to function. (AR
19.) The ALJ therefore properly rejecteertain aspects of Dr. Katz’'s opinion |
providing “specific and legitimate” reasensupported by substantial eviden&ze
Lester 81 F.3d at 830.

Plaintiff contends that the opinions of Dr. To and Dr. Walker do not pro
substantial evidence to support the RFC because the physicians did not h

opportunity to review Dr. Katz's recordsc report regarding Rintiff's July 2014

knee surgery. (JS 5-10.) However, the ALJqperly reviewed the entire recof

and found that Dr. Katz's report was cmtsnt with Plaitiff's other medical
evidence.See Sportsma®37 F. App’x at 995 (stating that it is not error for a s
agency consultant to fail to review selgsient medical records if the ALJ revie
the entire record and concludes that therldated medical records are consist
with the overall medical evidence). The Akeviewed Plaintiff's surgery recor(
and noted that Plaintiff appeared to feeovering well. (R 18.) Although the

® Plaintiff also notes that neither Dr. Tor Dr. Walker coridered Plaintiff's
asthma, which the ALJ assessed as “seve(@S 9-10.) Plaintiff argues that th
failure to contemplate all dPlaintiff's medical impaments is another reason w

the opinions of Dr. To and Dr. Walker dwot rise to the level of substantial

evidence. (JS 10.) However, the ALJ etbtthat there was “little evidence
indicate that [Plaintiff] has required asignificant treatment” for her asthma. (A
18.)
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record contained some evidence of abnditygnan Plaintiff's knee, the ALJ founc

that to be “fairly minor,” such that would not preclude light work.1d.)

Plaintiff also notes that “it is hardiglear whether Dr. To actually reviewe

any medical records” during his January 2@ké&m. (JS 5.) However, Dr. To
opinion alone may constitutubstantial evidence becauses based on his ow
independent examination of PlaintifSee Tonapetya242 F.3d at 1149. The AL
may also rely upon the opinion of stateagy medical consultant Dr. Walker, wh
consistent with the record, concluded tRé&intiff was capable of light workSee
Ruiz v. Colvin638 F. App’x 604, 606 (9th Ci2016) (finding that the ALJ did ng
err in giving the greatest weight to noraexining state agency medical consulta
because “the ALJ found their opinions cotesis with the grear medical record
progress and treating notes, and [the plgijtstidescription ofher daily activities”);
Magallanes 881 F.2d at 752 (“[T]he reports aobrsultative physicians called in k
the Secretary may serve as substantialenad.”). In the absence of a contrg
opinion by a treating physiaiathe ALJ was entitled to rely upon the consulta
opinions of Dr. To and Dr. WalkerSee Ortiz v. Astry&2009 WL 1516320, at *¢

(E.D. Cal. May 29, 2009) (finding thatehALJ properly considered the medi¢

evidence when no treating physician gated any specific functional limitation
and no treating physician’s opinion contidd the opinions of the state ager
medical consultants).

Moreover, to the extent that the A rely on the opinions of Dr. To an
Dr. Walker, it was to Plaintiff's benefit.Despite finding that objective medic
evidence does not support the seveoityPlaintiff's alleged impairmentsséeAR
18), the ALJ ultimately incorporated grealienitations into tle RFC assessment
response to the opinion evidence. TAkJ found that Dr. To’s basis for h
assessed limitations was Uger, and Dr. Walker'sassessment was “somewl
overstated” in light of the objective ewidce. (AR 19-20.) T ALJ nevertheles
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gave “significant weight” to those opinions “give [Plaintiff] every benefit of the

doubt.” (AR 19-20.)

The Court finds that, based on thecord as a whole, the ALJ's RF

assessment is supported by substantial evidence.
V. CONCLUSION

IT IS ORDERED that Judgment shbhe entered AFFIRMING the decisiq

of the Commissioner denying benefits.

IT IS FURTHER ORDERED that the Cledt the Court serve copies of this

Order and the Judgment oounsel for both parties.

Rapells . QL

ROZELLA A. OLIVER
UNITEDSTATESMAGISTRATE JUDGE

DATED: October27,2017

NOTICE

SNOT INTENDED FOR PUBLICATION IN WESTLAW,
NY OTHER LEGAL DATABASE.
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