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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
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IN RE HERO LOAN LITIGATION Case No. ED CV 16-02478-AB (KKx
Case No. ED CV 16-02491-AB (KKx
Case No. CV 16-08943-AB (KKx)
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ORDER GRANTING IN PART and
DENYING TN PART MOTIONS TO
DISMISS, AND REMANDING CASES
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This Document Relates to:
ALL ACTIONS
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Before the Court are Motions to Diss filed by Defendants Renovate America

N
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(“Renovate”), and the thrdecal government defendantgestern Riverside Council

N
[

of Governments, San Bernardino AssaetbGovernments, and the County of Los
Angeles (“Governments”).See Dkt. Nos. 50, 54, 57, 60, 685.) Amicus briefs werge
filed in support of the DefendantsSe¢ Dkt. Nos. 68, 81.) Oppositions and Replie!
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were filed as to all motionsThe Court heard oralgument on May 1, 2017. The
CourtGRANTS IN PART AND DENIES IN PART the Motions, andREMANDS

the cases for lack otibject matter jurisdiction.
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l. BACKGROUND AND FA CTUAL ALLEGATIONS

This matter consists of three consolidatades in which Plaintiffs allege that
the Property Assessed Clean Energy (“PAQiQgrams authorized and financed [
the Governments and administered by Reteyanerica violate the Truth in Lendin
Act, 15 U.S.C. 8§ 160%t seq., (“TILA”"), the Home Owneship Equity Protection Act
(15 U.S.C. § 1639) (“HOEPA”), and California Business and Professions Code
17200,et seq., in various ways. Defendants maweedismiss the claims on numeroy
bases. All Defendants argliA and HOEPA claimssould be dismissed becaus
the PACE assessments in issue are notuwoascredit transactions subject to TILA
and HOEPA. As to the § 17@@laims, Renovate Americeahé only defendant as to

these claims) argues that the faateged fail to state any claim.

Plaintiffs filed First Amended Complasmin their respective cases before the

cases were consolidate8ee Loya 16-2478 (Dkt. No. 46)Ramos 16-02491 (Dkt No.
48), Richardson 16-8943 (Dkt. No. 51). Most dlfie claims have the same or a
similar factual and legal basiand the legal issues redat to the motions are the
same. Thus, the factual allegations betowd the Court’s discussion apply the sam
way to each FAC, unless expressly natdterwise. All citations are to theya
FAC, unless otherwise noted. The rel@viactual allegations are as follows.
California law authorizes legislatil@dies such as the local Government
defendants to enter into voluntary contractual property assessments to finance
installation of certain improvements that aermanently fixed to real property. FA
1 13. This financing is commonly refedto as Property Assessed Clean Energy
“PACE” financing, and the home improventdoan is commonly known as a “PAC
Loan.” Id. § 14. A PACE Loan is creatdy a homeowner signing a voluntary
assessment contract with a public entityereby the public entity collects payments
on the PACE Loan through the county tax collectok.f 15. The public entity pays

for PACE improvements by issuing bondglaecovers the debt by a contractual

assessment recorded as a lien againgirthgerty that is collected by the county tax
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collector. Id. 91 16, 51-52. The Governmenfel®sdants have authorized PACE

programs in their jurisdictions, and they eatkéinto PACE contracts with Plaintiffs.

Renovate America adminisgeresidential PACE programs for the Government

defendants under a program calledimane Energy Renovation Opportunity
program, commonly known asaiHERO Loan Program.’ld. 1 29, 41. Plaintiffs
allege that Renovate Ameaicreates and implemente@tHERO Loan Programs for
local governments, including marketing, anigting and administerg HERO Loans.
Id. 1 29-30. Renovate America providesadlthe services fothe HERO Loan

programs, including “reviewing and editiad) policies for the HERO Loan Program;

providing documentation required for regishg HERO contractors; accepting,

processing and approving borrowers’ HERGan applicationsapproving proposed

HERO improvements; providing HERO finang disclosures; accepting, processing

and approving HERO funding requests; isguamd executing contractual assessm

agreements; recording lien documents; issuing payments to contractors; creating all

forms needed for the [| HERO Loan Pragr, designing and building the HERO Loan

Program website; pulling all credit, title,luation and other reports; reviewing the
eligibility of borrowers’ propdies; providing notifications of approval, denial or
incomplete status of borrowers’ HER{plications; and preparing HERO Loan
payoff letters.” Id. | 43.

Plaintiffs allege that their HERO Loanwiolate some fifteen subsection of TILA

and HOEPA. The court need rggell out each variety ofiolation alleged. For
purposes of the motions, it suffices toattat each and exy TILA and HOEPA
claim requires the existence of a “consumedtrtransaction.” Platiffs allege TILA
and HOEPA claims against tkevernment defendants; claims for conspiracy anc
aiding and abetting the Government deferiglaviolations of TILA and HOEPA
against Renovate America; aaclaim for violating TILAmortgage originator rules
against the Government daftants and Renovate America.

Plaintiffs bring their § 17200 claims under the “unfair /fraudulent” prong of

3.

| for

the




© 00 N OO O b~ W DN P

N NN NN NNNDNRRRRRERER R PR RPB R
© N O O »h WO NP O © © N O 0o b W NP O

statute, and under the unlawful prong. Eheksims are assed against Renovate
America only. For the unfair/fraudulent clas, Plaintiffs allege numerous allegedly
deceptive practices, including “@ecretly charging and collecting double interest;|(ii)
secretly charging and collecting double adstiative fees; (iii) secretly failing to
credit payments when made; (iv) improgesimortizing HERO Loans; (v) secretly
overcharging recording fees; [] (vi) imggerly calculating the APRs disclosed to
HERO Loan borrowersSee FAC { 299, and in thRichardson case, for secretly
overcharging for a recording fe&ee Richardson FAC § 217. The claims under the
unlawful prong are based on Renovate Angsi@alleged conspiracy and aiding and
abetting the Government entitieBlLA and HOEPA violationssee FAC 1 240-247,
and on Renovate America’s alleged vialas of California’s Covered Loan Law
(“CLL"), Cal. Fin. Code 8§ 4970t seg., which governs consumer loans.

Defendants move to dismiss alltbe claims on numerous bases.

Il LEGAL STANDARD

Fed. R. Civ. Proc. 8 requse plaintiff to present‘@hort and plain statement

of the claim showing that th@eader is entitled to relief.Fed. R. Civ. P. 8(a)(2).

Under Fed. R. Civ. Proc. 12(6), a defendant may move to dismiss a pleading fo

=

“failure to state a claim upon wdh relief can be granted.” FeR. Civ. Proc. 12(b)(6).

To defeat a Rule 12(b)(6) motiondsmiss, the complaint must provide
enough detail to “give the defendant faitine of what the . . claim is and the
grounds upon which it restsBell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007).
The complaint must also Bplausible on its face,” allwing the court to “draw the
reasonable inference that the defendshable for the misconduct allegedAshcroft
v. Igbal, 556 U.S. 662, 678 (2009). “The plausthistandard is not akin to a
‘probability requirement,’ but it asks for motigan a sheer possibility that a defendant
has acted unlawfully.1d. Labels, conclusions, and farmulaic recitation of the
elements of a cause of action will not dowombly, 550 U.S. at 555.

When ruling on a Rule 12(b)(6) motion, jtedge must accept asie all of the
4.
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factual allegations contained in the complaifdickson v. Pardus, 551 U.S. 89, 94
(2007). But a court is “not bound to actep true a legal cohusion couched as a
factual allegation.Tgbal, 556 U.S. at 678 (2009) (inteal quotation marks omitted).
lll.  DISCUSSION
A. Plaintiffs’ TILA and HOEPA Clai ms Are DISMISSED Because PACE
Assessments Are Not Consumer Credit Transactions and Therefore Are
Not Subject to TILA or HOEPA.
Defendants argue that all of PlaifisfTILA and HOEPA claims fail because

PACE assessments are tax assessnmamis]ILA and HOEPA do not regulate tax

assessments.

Defendants point out, and Plaintiffs eade, that all of the TILA provisions
that Plaintiffs invoke apply onlio “residential mortgage loansZee FAC f 171-78,
182-85, 207, 217, 222-24 (citing 1bS.C. 88 1639c(a), 1639c(c), 1639c(e),
1639b(c), 1639h(f), and 1638(a))l'lLA defines “residentiamortgage loan” to mean
“any consumer credit transaction that is sedlby a mortgage, deed trust, or other
equivalent consensual security interest3 U.S.C. § 1602(cc)(5). Defendants alsp
point out, and Plaintiffs also concedeat Plaintiffs’ HOER claims rely on 15
U.S.C. § 1639, which only applies to ghi-cost mortgages,” which in turn are
“consumer credit transactionsste FAC 1 192; 15 U.S.C. 8§ 1602(bb). Thus, all of
Plaintiffs’ TILA and HOEPAclaims turn on whether their PACE assessments are
“residential mortgage loans” or “high-casbrtgages,” both of which are a kind of
consumer credit transactionTILA’s terms, definitionsand restrictions all apply to
HOEPA,see 15 U.S.C. § 1602(a), so unless Pldist PACE assessments are a kind
of “consumer credit” under TILA, they enot regulated by TILA and HOEPA and
these claims must be dismissed.

TILA defines “credit” as “the right gnted by a creditor to a debtor to defer

! The Consumer Financial Protectionrau has confirmed that TILA and HOEPA
both only apply to transactions involving “credit.” 12 C.F.R. § 1026.1(c).

5.
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payment of debt or to incur debt and defer its payment.” 15 U.S.C. § 1602(f).
“Consumer” is defined as a “natural persemwhom credit is extended. 15 U.S.C.|§
1602(i). PACE assessmesrdre obligations imposed on the property, not the
homeowner, and they are called “in the same mannendat the same time as the
general taxes of the city or county on rpadperty.” Cal. Sts& High. Code § §
5898.12, 5898.30. Under California law, & éssessment liezn property does not
constitute a personal detotved by a consume(City of Huntington Beach v. Super.
Ct., 78 Cal.App.3d 33, 340 (1978). PACE asseents are agairtsie property; they
are not a debt incurred by the homeowner ctiesumer or “natural person” to whom

credit is extended. Accordingly, undBiLA’s applicable definitions, PACE

assessments cannot be a credit transa@mhthey cannot, therefore, be residentia
mortgage loans.

Independently dispositive is the officislaff interpretation of the Consumer
Financial Protection Bureau (“CFPB1t} which Congress has delegated broad
authority to determine whether TILA applies“all or any class of transactions.” 15
U.S.C. § 1604(a). The CFPB'’s official staff interpretations of TILA expressly
exclude “tax liens” and “tax assessmentshirthe definition of consumer “credit.” 12
C.F.R. 8§ 1026.2, Supp. |, @n{2)(a)(14)(1.2). Notinghat Congress has given the
regulatory agencéyespecially broad authority in interpreting TILA, and in light of the
“highly technical” nature of TILA, the $reme Court has held that the CFPB’s
official staff interpretations are dwehigh level of deference: “[u]nlegsmonstrably
irrational, [] staff opinions construing the Act Begulation [Z] [are] dispositive . . |
Ford Motor Credit Co. v. Milhollin, 444 U.S. 555, 565 (1980) (emphasis added).

Here, the CFPB'’s interpretation excloditax assessments from the definition

2 At the time of thé=ord case, the Federal Reserve Board was tasked with

interpreting TILA. The @dd-Frank Act reassigned thdemaking and interpretive
authority under TILA from the FRB to teFPB, effective July 21, 2011. 12 U.S.C|
5512; 75 Fed. Reg. /2 (Sept. 20, 2010).
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of credit easily passes this test becatuseconsistent with TILA’s statutory
definitions. As discusseambove, the way tax assessitgeand PACE assessments
function simply do not satisfy the definition ‘@redit” or “consuner credit”: they are
not debts of natural persons or everpfities, but instead are assessed by local
governments against real property.

Plaintiffs posit an array of contragrguments based on TILA provisions not
relevant here, on legislativestory referring to PACE assements as “loans,” and on
an “economic substance” test which, tlodgim, would establish that even if PACE
assessments are tax assessmemtame, they & credit transactions in substance.
But none of these arguments can overctimadispositive force of the CFPB’s
interpretation because none of them shthas interpretation to be “demonstrably
irrational.”

Plaintiffs advance only one arguntelrectly challenging the CFPB
interpretation as demonstrably irrationakyhargue that PACE assessments are not
covered by the CFPB’s guidance on tax assents because PACE assessments are
entered into voluntarily, whereas tax assessments are involus\e.g., Loya
Opp’n (Dkt. No. 74), 17:21-18:7. But Phiffs do not explain how the voluntary-
involuntary distinction makesg difference, let alone howaeistablishes that the staff
interpretation is “demonstrably irratidia That homeowners agree to PACE
assessments voluntarily does not esthlihait these assessments are not tax
assessments and are instead credie Q&lifornia statutes authorizing PACE
programs consistently refey the financing as “assessm®’ and dictate that these
assessments must be “colledife . in the same mannenchat the same time as the
general taxes” in that jugdliction. Cal. Sts. & HighCode 85898.30. Plaintiffs’
argument that PACE assessments cabhadax assessments because they are

voluntary is therefore inconsistent wittretRACE statutes. Furthermore, the CFPB

has excluded a number ather voluntary transactions from the definition of “credit,

such as layaway plans, insurance premalams, borrowing against the accrued cash

7.




© 00 N OO O b~ W DN P

N NN NN NNNDNRRRRRERER R PR RPB R
© N O O »h WO NP O © © N O 0o b W NP O

value of an insurance or pension accoant] certain mortgage assistance plans
administered by a gomement agencySee 12 C.F.R. § 1026.2, Supp. |, Cmt.
(2)(a)(14)(1.1), (1.3), (1.5), (1.9). Thubat a transaction is voluntary is evidently
not dispositive of whether the transactioreriedit. Plaintiffs have not presented a
cogent argument otherwise, and thmtd disagreement with the CFPB'’s

interpretation does not establislatlit is demonstrably irrational.

Because California’s PACE assessmeméstax assessments, because the CFPB

has stated that tax assessments areradit, and because this CFPB opinion as
applied to PACE assessments is not dertnably irrational, PACE assessments are
not “credit” so they are not subject tgtaation by TILA or HOEPA. The motions to
dismiss as to all of Plaintiffs’ claimzased on these statutes are therdBRANTED
and these will be dismisse@ecause no amendment camde this analysis, these
claims will be dismissed with prejudice.

B. Plaintiffs’ Remaining Claims are DISMISSED for Lack of Subject

Matter Jurisdiction.

Only Plaintiffs’ § 17200 claims remairDefendants removed these actions to
federal court solely on the &ia of federal question jurisdion premised on the TILA
and HOEPA claimsSee Notices of Removal (relymon 28 U.S.C. 81331, the federal
guestion statute, triggered BYLA and HOEPA claims, athe basis of subject matte

-

jurisdiction)®> The §17200 claims were subject to the Court’s supplemental
jurisdiction because they arguably form pafrthe same case or controversy as the
TILA and HOPEA claims beause they, too, challenge the HERO Progréasee 28
U.S.C. 8 1367(a) (supplemental jurisdiction ios&ate law claims that form part of
same case or controversy as claiat thiggers federal jurisdiction).

However, once the TILA and HOEPAa@ins are dismissed, the federal

guestion basis for this court’s jurisdictiorlivibe eliminated. The Court declines to

® Diversity jurisdiction is not availableecause all parties are California citizens.
8.
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retain jurisdiction over the § 17200 claintSee 28 U.S.C. 81367(c)(3) (court “may
decline to exercise supplemental jurisdictomer a claim [if it] has dismissed a claif
over which it has original jurisdiction”)These § 17200 claims turn solely on

California law and this case is still in the lgagtages so retaining it would not yield

any meaningful efficiency gagn The case is therefoREMANDED back to state

court.
IV. CONCLUSION
For the following reasons, the Motions to Dismiss@RANTED as to all of
Plaintiffs’ claims under TILAand HOEPA. Thesclaims ar&ISMISSED WITH
PREJUDICE.
Because the TILA and HOBFclaims are the only clais pled against Wester

Riverside Council of Governments, San Bernardino Assati@overnments, and th

County of Los Angeleghese parties alBEERMINATED from their respective

cases
The motions are otherwige2ENIED WITHOUT PREJUDICE .

The Court declines to exercise its sugmpéntal jurisdiction over the remainin

claims, so the case REMANDED back to state courtEach of the three member

cases of this consolidated action are to hemanded back to the state court from

(B

HONORABLE ANDRE BIROTTE JR.
UNITED STATES DISRICT COURT JUDGE

which it was removed.

Dated: July 17, 2017
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