Bertha Colb

© 00 N o 0o A~ W DN B

N NN NN DNNNMNNRRRRRPRRR R R
0 N oo 0o A WN P O O 0N OO O B W NN P O

al
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

BERTHA COLBERT, ) NO. EDCV 16-2613-KS

Plaintiff, )
\Z ; MEMORANDUM OPINION AND ORDER
NANCY A. BERRYHILL ! Acting ;
Commissioner of Social Security, )
Defendant. )
)
INTRODUCTION

Bertha Colbert (“Plaintiff”) filed a Compiat on December 22, 2016, seeking revie
of the denial of her application for Supplemer8aturity Income (“SS). (Dkt. No. 1.) On
February 2, 2017, the partiesnsented, pursuant to 28 U.S&636(c), to proceed beforg
the undersigned United States Magistrate Jud@kt. Nos. 11, 12, 13 On January 9,
2018, the parties filed doint Stipulation (“Joint Stip.”).(Dkt. No 30.) Plaintiff seeks an

order reversing the Commissioner’s decisiod aamanding for furtheproceedings or an

! The Court notes that Nancy A. Berryhill is now the Acting Commissioner of the Social Security Administra

Accordingly, pursuant to Rule 25(d) of the Federal RuleSiaf Procedure, the Court orders that the caption be ameng
to substitute Nancy A. Berryhill for Carolyn Colvin as the defendant in this action.
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immediate award of benefits. (Joint Stip9atl6, 19, 25.) Th€ommissioner requests tha
the ALJ’s decision be affirmeadr, in the alternative, remandi¢or further proceedings.ld

at 14, 24, 25-26.) The matter is now ready for decision without oral argument.

SUMMARY OF ADMINISTRATIVE PROCEEDINGS

On October 29, 2013, Plaintiff filed aapplication for SSI under Title XVI.
(Administrative Record (“AR”)83, 120.) Plaintiff alleged gability beginning March 25,
2011, due to righband finger swelling, right shouldégndonitis, depression, anxiety, nec
injury, and neck nerve damag€AR 83.) Plaintiff later allged additional impairments of
severe migraines, glaucomadyes, high blood pressj and borderline diabetes. (AR 293
The Commissioner denied Plaffis application initially on March 13, 2014 and upon
reconsideration on July 10, 2014AR 120-24, 130-36.) PIdiff then requested a hearing
(AR 137-39). Administrative Law Judge MakKirby (“ALJ”) held a hearing on April 8,
2016. (AR 53-82.) Plaifti represented by counsel, testified before the ALJ, as
Vocational Expert (“VE”) Troy Scott. I1d.) On June 28, 2016the ALJ ssued an
unfavorable decision, denyingaiitiff's application for benéts. (AR 34-46.) On October
21, 2016, the Appeals Couhdenied Plaintiff's requedor review. (AR 1-3.)

SUMMARY OF ADMINIST RATIVE DECISION

Applying the five step sequential evaiiga process, 20 C.F.RB 416.920(a)(4), the
ALJ found at step one that Ri&iff had engaged in substantgainful activity (“SGA”) from
her alleged onset date of March 25, 2011ubloMarch 31, 2015. (R 34, 36.) However,
the ALJ found Plaintiff had not engaged in S&8m April 1, 2015 thragh the date of the
decision on June 28, 2016, a period of moanttwelve consecutive months, so the Al
proceeded to step twior this later period. (AR 36, 46 At step two, the ALJ found

Plaintiff had the following severe impairments:
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“[Dlisc protrusion; migraine headaciehypertension; bderline personality
disorder; adjustment disorder; anxietgalder; and history of arthroscopic right
shoulder decompression and distal clevresection (20 C.F.R. 416.920(c)).”

(AR 36.) The ALJ found Platiif's cervical radiculopatis, glaucoma, and right arm
tendonitis syndrome were non-severe. (AR)3At step three, # ALJ concluded that
Plaintiff did not have an impairment or comdation of impairments that met or medically
equaled the severity of any impairments liste@0 C.F.R. part 404, subpart P, appendix
(20 C.F.R. 88 416.920(d), 4925, 416.926). (AR 37.)

The ALJ then determined that Plaintiff had the residual functional capacity (“RFC’

perform light work with tle following limitations:

“[Plaintiff] can stand, walk, and sit faix hours in an eighhour workday; she
must have brief position changes [whisitting after appoximately one hour,
the brief position change would last amefive minutes, and she could remain
on task during that time; she can freqlerdalance, but all other postural
activities could be performed occasionabyne cannot climb ladders, ropes, or
scaffolds; she cannot wodt unprotected heights, around moving machinery, or
around other hazards; she is limitedotrasional, nonintense interaction with
the general public; she can concentrate for up to two hours at a time, but is
limited to unskilled tasks, mainly du& chronic pain, side effects of
medication, and possibly psychologisgimptoms; she is limited to occasional
overhead reaching with tldominant right upper extraty, but she cannot lift
overhead with that exmity; she is precluded from repetitive or constant
movement of the head or neck; sheiscluded from st& positioning of the
head or neck for more thame hour at a time; arghe is limited to frequent
fine manipulation with thelominant right hand, as well as no forceful gripping
or grasping.”

(AR 38
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At step four, the ALXound that Plaintiff was unabl® perform her past relevant
work. (AR 45.) At step five, the ALJ founthased on the VE’s testimony, that Plaintif
could perform other jobs thatiskin significant numbers in ¢hnational economy. (AR 45.)
Consequently, the ALJ determinttht Plaintiff had not been under a disability, as defined
the Social Security Act, fror®ctober 29, 2013, the date the application was filed, throg
the date of the ALJ's decision. (AR 46.)

STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405(g), this Coureviews the Commissioner's decision t
determine whether it is free from legal errodaupported by substi@al evidencein the
record as a wholeOrn v. Astrue 495 F.3d 625, 630 (9th C2007). “Substatial evidence
Is ‘more than a mere scintilla but less thaneppnderance; it is suecklevant evidence as 3
reasonable mind might accept as adégjt@msupport a conclusion.’Hill v. Astrue 698 F.3d
1153, 1159 (9th Cir2012) (citations omitted).‘Even when tle evidence isusceptible to
more than one rational interpretation, waist uphold the ALJ's findings if they areg
supported by inferences reasblyadrawn from the record."Molina v. Astrue 674 F.3d
1104, 1111 (9th Cir. Z®) (citations omitted).

Although this Court cannot substitute discretion for the Commissioner’s, the Cour

nonetheless must review “the entire recordaaghole, weighing b the eviénce that
supports and the evidence that degdoom the Commissioner’s conclusionGarrison v.
Colvin, 759 F.3d 995,009 (9th Cir. 2014jcitations omitted)Desrosiers v. Sec’y of Health
& Human Servs. 846 F.2d 573, 576 (9th Cir. 1988“The ALJ is responsible for
determining credibility, resolmg conflicts in medical testimony, and for resolvin
ambiguities.” Andrews v. Shalaléb3 F.3d 1035, 1039 (9thir. 1995)(citations omitted).
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The Court must uphold the Commissioner's decision when “the evidencs
susceptible to more &m one rational interpretation, orsd which supports the ALJ's
decision.” Thomas v. Barnhay278 F.3d 947, 954 (9th CR002). However, the Court may
review only the reasons stated by the ALhis decision “and may not affirm the ALJ on
ground upon which he did not relyOrn, 495 F.3d at 630see also Connett v. Barnhart
340 F.3d 871, 874 (9th Ci2003). The Court will not reverse the Commissioner’'s decis

if it is based on harmlesgrer, meaning error that is riconsequential tdhe ultimate

nondisability determination, dhat, despite the legal errorgthgency’s path may reasonably

be discerned.” Brown-Hunter v. Colvin 806 F.3d 487, 492 (9th Cir. 2015) (citation

omitted).
DISPUTED ISSUES
The parties raise two issues. The firsvisether “the ALJ met his burden of proof g
step five of the sequential evaluation proce4ddint Stip. at 5.) The second is whether “th
ALJ properly evaluated Dr. Kauss and Dr. Ross’s psychiatric opinioig)’ (

DISCUSSION

l. The ALJ Met His Burden of Proof at StepFive And Properly Found There Were

a Significant Numbers of Jobs in the NAonal Economy Plaintiff Can Perform.

Plaintiff argues that the ALfhiled to identify a significant number of jobs Plaintif
could perform. (Joint Stip. &) Plaintiff contends thisrror stemmed from relying on the
VE'’s testimony concerning jobumbers which Plaintiff hashewn to be overstated through
evidence of job nundrs Plaintiff’'s counsel obtained fromok Browser Pro. (Joint Stip. at 6
8.) Plaintiff also contends that there is@nflict between the VE'’s testimony, which relie

on the Dictionary of Occupation TitlesOT”) and the Occupainal Outlook Handbook
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(“OOH") regarding the skill level of two of #hoccupations identified by the VE as job
Plaintiff could perform. (Joint Stip. at 7 n. 3.)

A. Plaintiff Preserved the Issue of JobNumbers By Raisirg It Before the
Appeals Council Who Made the Evidencéart of the Administrative Record.

As a threshold matter, Defendant arguesrifaiwaived the issa of job numbers by

failing to question the VE about his testimongagling job numbers and failing to raise the

issue before the ALJ. (Joistip. at 10.) Defendant contendssing the issue before the
Appeals Council was not sufficient ppeserve the issue on appeathe district court. (Joint
Stip. at 10.)

The Ninth Circuit requires Platiffs who are represented bgunsel to raise “all issues
and evidence at their administrative hearimgsrder to preserve them on appediieéanel v.
Apfel 172 F.3d 1111, 1115 (9tir. 1999). The Social Security Act provides the reviewir
court may “order additional evidence to bkea before the Commissianef Social Security,
but only upon a showinthat there is new evidence whichneterial and that there is gooc

cause for the failure to incor@e such evidencato the recordn a prior proceeding.” 42

U.S.C. 8 405(g). If the Appeals Council “cadexrs new evidence in deciding whether {o

review a decision of the ALJ, @hevidence becomes parttbé administrative record, which

the district court must consider whenvieaving the Commissioner’s final decision fof

substantial evidence.”Brewes v. Comm’r of SSA&82, F.3d 1157, 1163 (9th Cir. 2012
accord Lingenfiter v. Astrue 504 F.3d 1028, 1030 (9th Cir. 2007).

Here, Plaintiff failed to raise the issue job numbers before the ALJ at the AL
hearing, but did raise the issue to the App&usncil. (Joint Stip. a8, 10; AR 5, 77-81,
353-63.) Defendant relies two Ninth Circuit casedyleane) 172 F.3d 1111 (9th Cir. 1999
and Shaibi v. Berryhill 870 F.3d 874 (9th Ci2017)(pending rehearijgas support for the

g
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argument that Plaintiff waived the issue of julmbers by failing to ragsit before the ALJ.

Both of these cases involve Riaifs who did not raise the isswf job numbers before either

the ALJ or the Appeals CounciMeane] 172 F.3d at 11155haibj 870 F.3d at 882. Plaintiff
also notes in a footnote that if mandate issueStaibj then failure to rige the issue before
the Appeals Council waivdhis issue. (Joint Stip. at 84n) Based on th€ourt’s review of

the cited case law, the Coumdis that both parties’ argumergomewhat miss the mark.

Here, Plaintiffdid raise the issue of ¢hVE'’s job numbers befe the Appeals Council
and the Appeals Council considdrthe evidence submitted anddeat part of the record.
(AR 2, 5, 353-63.) The evidence is thus parthef administrative recorand this Court must

consider it. Brewes 682, F.3d at 1163%eeGarrison 759 F.3d at 1009 (stating the Cour

must review the entire record).

B. VE Testimony and ALJ Findings

At the hearing, the ALJ questioned the VE@hation to Plaintiff's past relevant work
and present ability to workoasidering her impairmentsSéeAR 79.) The VE classified
Plaintiff's past relevant work as clerk tgpi(DOT 203.362-010pmnd customer service
representative supervisor (DOT 239.137-01AR 77.) The ALJ then posed a hypothetic:
which included numerous regttions framed by the limitationsf Plaintiffs RFC and her
subjective symptom testimony, one of which wéghe individual can concentrate for up tg
two hours at a time but would lienited to unskilled tasks. Anthat would be mainly due to
chronic pain, side effects of medicationsdgossibly psychological symptoms.” (AR 78
Based on this hypothetical, the VE testifidtht an individual wth the listed limitations
would not be able to performlaintiff's past relevant worlbut could perform other work,
including three specific occupans. (AR 79.) The first @upation that the VE provided
was hand packager (DOT 5687-074), which isunskilled and the VE testified that

approximately 335,000 positiomse available nationally. (AR9.) The second occupatior
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the VE provided was electroniegorker (DOT 726.687-010)an unskilled occupation with
approximately 90,000 positions nationally ac@ogdto the VE's testimny. (AR 79.) The
third occupation provided wasmall product assembler (DOA06.684-022), an unskilled
occupation with, according to the VE's tiesony, 70,000 positins nationally. Ifl.) The

ALJ asked the VE if hisestimony regarding the positions sweonsistent with the DOT. (AR
80.) The VE confirmed that his testimony was ¢stesit with the DOT. (AR 80.) Plaintiff's
counsel had no questions the VE. (AR 81.) Based ondh/E'’s testimony, the ALJ found

Plaintiff could perform other work that esgsl in significant numbers in the nationg

economy. (AR 46.)

C. Standard

Under the Social Security Aadtlisability is found when gerson with impairments is
unable to perform past work other work “which exists irthe national economy” meaning
“work which exists in significant numbers eitharthe region whkre such individual lives or
in several regions of the country.” 42 U.S81382c(a)(3)(B). The ALJ bears the burden pf
showing work exists in significant numbens the national economy that Plaintiff car
perform. Beltran v. Astrug700 F.3d 386, 389 (9th Cir. 2012An ALJ may properly rely on
the testimony of a VE regardjrjob numbers in the national@mmy to make this showing.
Bayliss v. Barnhart427 F.3d 1211, 1218 i{® Cir. 2005). “A VE'srecognized expertise

—4

provides the necessary foundation for his arthstimony. Thus, no additional foundation is
required.” Buck v. Berryhill 869 F.3d 1040, 1051 #® Cir. 2017)(quotindgBayliss 427 F.3d

at 1218). An ALJ is required to ask on the reabtle VE's testimony is consistent with the

L4

DOT and resolve any apparent conflictsween the VE's testimony and the DOBuck
869 F.3d at 1051-52; Social Security Rulif@SR”) 00-04p, 20006SR LEXIS 8, at *4,
2000 WL 1898704, at *£S.S.A. Dec. 4, 2000).

I
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D. Analysis

The ALJ properly relied on the VE's testimy regarding job numbers and so met his
burden at step five of the evatioam process to show there wgobs in significant numbers in
the national economy Plaintiff could performRelying on the tdenony of a VE is an
acceptable means of ediahing job numbers.Bayliss 427 F.3d at 121&ee20 C.F.R. §
416.966(e). Plaintiff does notgare that the jolmumbers testified to bthe VE in relation to

the DOT were incorrect. Rather, Plaintiff edion Job Browser Pro to support her contention

that the VE’s job numbers are overstatédbint Stip. at 6-8; AR 353-63.)

Job Browser Pro is not a source listed in@6.R. § 416.966(d)f which the Social
Security Administration takes administratinetice. The data Plaintiff provides from Jo
Browser Pro is also not exphead by a vocational expert, bustead is proffered and cited by
Plaintiff's counsel in its raw fon. Even if the data from BoBrowser Pro in its raw form
were considered substantialidence — and the Court is notrpeaded that it is— the dats
would only serve to show & the evidence can be interpreted in different wayelenzuela
v. Colvin No. CV 12-0754-MAN, 2013 U.S. DistLEXIS 73439 at *11 (C.D. Cal.
2013)(unpublished);.eslie v. ColvinNo. CV 15-0190-GJS, 2018.S. Dist. LEXIS 165233
at *7-8 (C.D. Cal. 215)(unpublished).

Where the evidence imerely “susceptible to moreah one rationainterpretation,”
the Court must uphold the ALJ’s findingithomas v. Barnhar278 F.3d 947, 954 (9th Cir.
2002). While the Court recogniz#sat the data could potentiabjnow the VE overstated the
job numbers, the evimhce before the Court is not conclusivAs such, Plaintiff has failed to
show the ALJ’s reliancen the VE'’s testimony was improper that the ALJ finding on job
numbers was not supported by substhevidence in the record.

\\
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Plaintiff also argues it was legal errorrfthe ALJ to rely onVE testimony that
identified “an aggregate number of jobs ire thation rather than seral regions in the
country.” (Joint Stip. at 8-9.) The statutguees that work exist ithe “national economy”
in “significant numbers” seen ithugh either the region wheilaintiff lives or “several
regions of the country.” 42 U.S.C. 8§ 1382¢8%B). If the number provided is a nationg
number, the court reviews the number in the context of being distributed across s
regions. Beltran v. Astrug700 F.3d 386, 390 (9th Cir. 2012).

Here, the VE provided, and the ALJ fourttiere were three occupations Plaintit
could perform with an approximate total of54@00 jobs nationally.(AR 79.) The Ninth
Circuit has found 25,000 jobs ti@nally, or across several gens, to be significant.
Gutierrez v. Comm’r of Soc. Se@40 F.3d 519, 528-29 (9th CR014). Consequently, the

ALJ properly relied on the VE’s testimony, whistands as substantial evidence that the

were jobs in significant numbers iretinational economy Plaintiff could perform.

While the issue of job numbers and the dadan Job Browser Pro was raised befor
the ALJ, the issue concerning a possible conflict between the VE’s testimony and the
was not. (AR 353-63.) Both gas, however, made referenceShbaibi v. Berryhill 870
F.3d 874 (9th Cir. 2017pending rehearing).Shaibicurrently hidds that whilethe ALJ is
required to inquiresua spontento whether there is a conflict between a VE's testimony 3
the DOT under SSR 00-04p, thesecurrently no similar requireent on the ALJ with respect
to the County Business PatteorsOOH. 870 F.3d at 882.

2 On October 16, 2017, the Ninth Circuit ordered briefing on the issue of whether “20 C.F.R. $68(0#).1

requires all listed data sources [which includes the OOHgttreated in the same way as the Dictionary of Occupatio
Titles.” Shaibj 870 F.3d 874 (9th Cir. 201#gh’g granted en bandNo. 15-16849(9th Cir. Oct. 16, 2017). 20 C.F.R.
404.1566(d) applies to Disability Insurance Benefits under Mided is the equivalent of 20 C.F.R. § 416.966(d) whic
applies to Supplemental Security Income under Title XVI which would be the relevant section in this case. If the
Circuit revises its holding iBhaibiand finds that ALJs havesaia sponteluty to inquire if a VE's testimony is consistent
with the OOH, then failure to raise this issue to the ALAgpeals Council would not sexas waiver of the issusee
Massachi v. Astruet86 F.3d 1149, 1153-54 (9th Cir. 2007).
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Plaintiff has requested the Court take judicial notice of the OOH report for Produg
Workers, All Other, and the OOH Glossary. (DKb. 29.) Defendant opposed this reque
(Dkt. No. 31.) The Court regmizes that the Social Security Administration taks
administrative notice of the OOH published by Bureau of Labor Statics (20 C.F.R. §
416.966(d)(5)) and it is a knowpublication which is noticdde under Federal Rule of
Evidence 201, thereforaghe Court grants Plaintiff's requestatht take judicial notice of the
OOH. Nevertheless, even withdicial notice of the OOHPIaintiff still fails to show a

reversible error on the issue of job numbers.

Plaintiff makes reference in a footnoteatpossible conflict regarding the skill level of

two occupations provided by the VE between the DOT and the QQaint Stip. at 7 n. 3.)
The VE testified that Plairfticould perform the work of ettronics worker (DOT 726.687-
010) and small products assembler (DOT @886-022), both of whiclthe VE testified are
considered unskilled with an S\{Bpecific Vocational Preparationf 2. (AR 79.) Plaintiff

claims that these occupations fall underc@uational Employment Survey (“OES”) grouj
51-9199 Production Workers, All B&r. (Joint Stip. at 7.) PHiff contends that under the

OOH, this OES group requires moderate-temrthe-job training which means it is a sem

skilled position. (Joint Stip. at 7.) Ostenrlgikthis would mean there is a conflict between

the DOT and the OOH regardirtge skill level required for #se occupations. Plaintiff
would be precluded from perforng them if they are semi-dled positions based on the
ALJ’s determination of Plaintiff's RFC which limits Plaintiff tenskilled work. (AR 38).

In reviewing the documents submitted to theuf@ in relation to Plaintiff's request for
judicial notice, the Court finds the OOH report for Production Workers, All Other does
this occupation requires moderate-term onjttietraining. However, the Court could fing
no indication in the documents submitted theiderate-term on-the-job training means tt
occupation is semi-skilled. Assumiagguendothat moderate-term on-the-job training dog

mean the occupation is considered sskilied under the OOH and assumiagyuendothe
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Ninth Circuit revisesShaibi to hold that the ALJ has sua sponteduty to inquire into
conflicts between a VE's testimony and the OOH, rRiffistill fails to showreversible error.
Even if the Court were to find Plaintiff isaapable of performing the work of electronic
worker and small products assembler, that dagschange the ALJ’s finding that Plaintiff

can perform the work of hand packageGe€AR 79.) Plaintiff has not argued there was

potential conflict between the DOT and the O@garding the hand packager occupation.

The VE testified the hand paayer position has approximate8$5,000 jobs in the national
economy. (AR 79.) This igiB a significant number of jobs in the national econon8ee

Gutierrez v. Comm’r of Soc. Se@40 F.3d 519, 528-29 (9thrCR014)(holding 25,000 jobs
nationally as significant). Thus, even ifetke is a possible conflict between the VE

testimony and the OOH regandi electronics worker and sith products assembler, the

ALJ’s finding that Plaintiff could perform thesoccupations would only amount to harmles

error.

Accordingly, the Court finds the ALJ metshburden at Step Five of the evaluatign

process to show that while &tiff cannot perform her premiis work, other jobs exist in

significant numbers in the national @cony that Plaintiff can perform.

[I.  The ALJ Did Not Err in Discounting the Medical Opinions of Dr. Kauss and Dr.

Ross Regarding Plaintiff's Mental Impairments.

Plaintiff contends the ALJ erdein giving little weight to the opinions of Dr. Kauss

and Dr. Ross, based on the fact Plaintiff ywasforming substantial gainful activity arounc
the time they provied their medical opinions that she lsavere mental limitations. (Join{
Stip. at 18.) Defendant responds that fie] “properly accorded little weight to the
opinions of doctors [Kauss] and [Ross] tHaaintiff had severe limitations in menta|
functioning that prevented her from working.” (Joint Stip. at 2h@ AR 43-44, 960-71).)

\\
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A. Dr. Kauss’s Opinions

Dr. David Kauss performed anitial examination of Plaintf in relation to her mental
health on November 29, 2012(AR 1009.) Basedn that examination, he requeste
authorization for Plaintiff to receive indowal psychotherapy treatment from Dr. Ross a
psychotropic medication consultations with Devy. (AR 1009.) D. Kauss signed periodic
status reports seeking contiuauthorization for Plaintiff'sreatment with Dr. Ross and Dr
Levy from December 1, 2012rtbugh January 2, 2014S¢eAR 611-35.)

On June 9, 2014, Dr. Kaugsovided a medical opinion garding Plaintiff's mental
impairment. (AR 960-65.) He indicated thatiRtiff was seen in individual therapy eac
week. (AR 960.) Dr. Kauss listed Plaintiff's mental impents to include “depression
anxiety, insomnia, anger, poor focus [and] concentration, plus severe [and] chronic pair
industrial causation, all of which affect [pait’s] ability to work.” (AR 960 (emphasis in
original).) Dr. Kauss listed Plaiiff’'s prognosis as “guarded, best.” (AR 960.) Dr. Kauss
identified Plaintiff as unable tmmeet competitive standardstime following areas: maintain
attention for two hour segment; respond approgigiato changes in eoutine work setting;
understand and remember detilastructions; carry out detadlanstructions; and deal with
stress of semiskilled and skilled o (AR 962-63.) He found Rintiff to have no useful
ability to function in the followingareas: maintain regular atgance and be punctual withir]
customary, usually strict tolarees; and perform at a consistpate without an unreasonabl
number and length of rest period®R 962.) These findings were based primarily on sev
pain, severe depression, and poor memorycamdentration. (AR 963.) Dr. Kauss opine
that Plaintiff's depression and anxiety exdated her experience of physical pain. (A
963.) He found Plaintiff would be absentrfrovork more than foudays per month as a
result of her impairments. (AR 964.) Dfauss opined Plaintiff'smpairments could be

expected to last at least twelve months amehiff was not a malingerer. (AR 964.)

13
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Dr. Kauss also performed a psychologicaveduation of Plainff on February 12,
2015. (AR 1008-29.)Dr. Kauss found Plaintiff had miltb moderate impairment regarding
activities of daily living, moderate to markathpairment relating to social functioning
moderate impairment relating to memory, coniron, persistence, and pace, and moder

to marked impairment regarding adaptatiostressful circumstances. (AR 1023-24.)

B. Dr. Ross’s Opinion

Dr. Michael Ross answered a Mental Heditipairment Questionnaire in relation tg
Plaintiff on August 25, 2014.(AR 966-72.) He stated heetited Plaintiff for her mental
health once a week starting &enber 20, 2012. (AR 966.Dr. Ross listed his clinical
findings regarding Plaintiff to include “depressi@mxiety, insomnia, severe headaches, pq
ability to focus or cocentrate, SEVERE UNTREATED negain, and inabilityto work at
this time.” (AR 966 (emphasi® original).) He listed heprognosis as “guarded.” (AR
966.) Dr. Ross identified PHaiff as unable to meet comiteve standards in the following
areas: work in coordination with or proximitp others without bemp unduly distracted;
complete a normal workday amebrkweek without interruptionBom psychologically based
symptoms; deal with normal worgtress; carry out detailedstnuctions; and set realistig
goals or make plans independgrof others. (AR 968-69.)He found Plaintiff to have no
useful ability to function in t& following areas: perform & consistent pace without ar
unreasonable number and length of remsriods; accept instructions and respor
appropriately to criticism from supervisorsidadeal with stress of semiskilled and skille
work. (AR 968-69.) . Ross opined thalaintiff's depressiorand stress exacerbated he
experience of physical pain. (A$69.) He found Plaintiff wodl be absent from work more
than four days per month as a result of hgraimments. (AR 971.) Dr. Ross also opined th
Plaintiff's impairments ould be expected t@ast at least twelve nmths and Plaitiff was not

a malingerer. (AR 971.)
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C. The ALJ’'s Treatment of the Opinions of Dr. Kauss and Dr. Ross

The ALJ gave little weight to the opinions Bf. Kauss and Dr. Rss, dated June 9,
2014 and August 25, 2014, respively. (AR 43.) The ALJ gee these opinions little weight
because he found that Plaintiff engaged in SGA and “the fact the [Plaintiff] wol
extensively during this period unaeined the significant functiohéimitations he assessed.’
(AR 43 (error in original).) Té& ALJ acknowledged #t at the time DrKauss and Dr. Ross
gave their opinions, Plaintiff was not working, bobted that Plaintiffater returned to work
on a full time basis. (AR 43.pr. Kauss provided another opinion in relation to an exam
Plaintiff on February 12, 201but the ALJ found tis opinion underminetyy Plaintiff's full
time work schedule during thatnoed. (AR 44.) In sum, the ALfound Plaintiff's record of

SGA inconsistent with the severity of the memabairments these doctoascribed to her.

The ALJ noted that Plaintiff had engaged SGA from her alleged onset date G
March 25, 2011 through March 32015. (AR 34, 36.) Thinding was based on Plaintiff's
own testimony that “she stopgphevorking in March 2015 and prido that, she was employeg
on a full time basis, averaging #0urs a week.” (AR 36.) PHiff's testimony in response

to questions related to this issue akkg the ALJ at the ALJ hearing was:

Q: When'’s the last dathat you worked?

A: It was 2015 - - well, starteDecember 2014 to March 2015.
Q: And were you working full-time during that time?

A: Yes.

Q: How many hours a week?

A: 1 was on, like, a nine-hour day andegyular day off. Like, it's called a 9/80.

15

ked

of



© 00 N o 0o A~ W DN B

N NN NN DNNNMNNRRRRRPRRR R R
0 N oo 0o A WN P O O 0N OO O B W NN P O

(AR 58.) The ALJ's finding thaPlaintiff engaged in SGA vgaalso based on Plaintiff's

earnings records which “showed significant @aga from the alleged onset date until the

[Plaintiff] stopped workng.” (AR 36.)

D. Standard

There are three categories of physiciansating physicians, @mining physicians,
and nonexamining physiciand.ester v. Chater81 F.3d 821, 83@9th Cir. 1995);see20
C.F.R. 416.927. Treating physician opinions should be given more weight than examil
or nonexamining lpysician opinions.Orn v. Astrue 495 F.3d 625, 632 (9th Cir. 2007). |
the treating physician’s opinion is not contraddcby another doctor, mhay be rejected only

if the ALJ provides “clear and convincing reas supported by substantial evidence in t

record.” Id. If the treating physician’s opinion i®wtradicted by another doctor, it may be

rejected only by “specific antkgitimate reasons pported by substanti@vidence in the

record.” Id.

Examining physician opinions too are given more weight than nonexamil
physician opinions.Lester v. Chater81 F.3d 821, 830 (9th €i1995). If tle examining
physician’s opinion is not conulacted by another doctor, it tanay be rejected only if the
ALJ provides clear and convincinmgasons supported Isubstantial evidencie the record.
Id. If the examining physician’s opinion is cordieted by another doctor, it may be rejects
only if there are specific angitimate reasons supped by substantieevidence in the
record. Id. at 830-31.

3 Effective March 27, 2017, the SSA revised its regulations directing the evaluation of mpdigai evidence,

including 20 C.F.R 8§ 404.1527, 416.927. But these revisionsoarapplicable or relevant to the analysis here relating

to Plaintiff's October 29, 2013 application for SSI benefits.
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An ALJ can satisfy the substantial and tegate reasons standard by “setting out|a

detailed and thorough summary of the facts and conflicting clinical evidence, stating his

interpretations thereof, and making findingsOrn v. Astrue 495 F.3d 625632 (9th Cir.
2007). For the reasons discusd®low, the ALJ satisfied thistandard in evaluating the

opinions of Dr. Kauss and Dr. Ross.

E. Analysis

The ALJ met both the cleand convincing and the substeah and legitimate reasons
standards required to discount a treating @n@ring physician’s opion in relation to the
opinions of Drs. Ross and Kaus¥he ALJ found, “this was a ped in whichthe [Plaintiff]

was engaging in substantial gaihactivity, which meaa even if she was not working at th

117

time he made these determinations, she did réouwvork on a full timeébasis. Consequently,

—h

the fact the [Plaintiff] worked extensiveluring this period undermined” the opinions ¢
these two doctors. (AR at 4@rror in original).) The ALJXurther stated, “even if she
actually had these limitations, her work recordwgéd she did not and wanot likely to have

these limitations for a continuod2-month period.” (AR 43.)

The ALJ did not make reference to whetbemnot the opinions were those of treating
or examining physicians.The parties also did not charatze these physicians’ status in
their Joint Stipulation. Nonetheless, Dr. Rosald clearly be considered a treating physicia
because he treated Plaintiff eyaveek from December 2012 faugust 2014.(AR 966-72.)
Dr. Kauss could be consideredi@ist an examining physicida@cause he evaluated Plaintiff
twice. (AR 1008-29.) The ALJ made no findiag to whether the opinions were contradicted
or not contradicted by other physician opiniof&uch a finding woul determine whether the
clear and convincing asubstantial and legitimate reasorensiard for rejecting treating anc

examining physician opinions sHdwbe applied. The ALJ didvaluate and assign weight t

= <

other physicians’ opinions but did not rely on afythose opinions to reject the opinions ¢
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Dr. Ross or Dr. Kauss. This Court can ongly on the reasons @rided by the ALJ in
support of his finding that the opinions Df. Ross and Dr. Kauss should be given litt

weight. Id.

The ALJ’s finding that Plaintiff engagdad SGA from 2011 to 2015 is supported b
substantial evidence in the record. Defendant argues th&iaime¢ should not reach this
iIssue because Plaintiff did not contest it in tygening portion othe Joint Stipulation, citing
to Rudebusch v. Hughe313 F.3d 506, 521 (9th Cir. 2002fJoint Stip. at 20-21.) While
Plaintiff did not expressly take issue witletALJ’s finding of SGA from 2011 to 2015 until

her reply to Defendant’s portion of the Joint Stipulation, Plaintiff did contest the Al

evaluation of the medical opinions$ Dr. Kauss and Dr. Ross Iner initial portion of the Joint
Stipulation. Accordingly, the Court must rew the ALJ’'s reasons for giving little weight tc
these two medical opinions tetermine if the reasons angpported by substantial evidenc
in the record.Orn, 495 F.3d at 630.

The ALJ’s reasons for rejecting these twonigns rested primarily on his finding tha
Plaintiff engaged in SGA from 201X 2015, and this/ork activity was incasistent with the
severity of the mental imparents outlined in # opinions of DrsKauss and Ross.SéeAR
43-44.) Dr. Kauss provideah opinion on Jun@, 2014. (AR 960-65.Dr. Ross provided an
opinion on August 25, 2014. (AR 966-72)he ALJ noted that Dr. Kauss opined thg
“because of [Plaintiff’'s] mental impairment i€sy she would be unabie meet competitive
standards in multiple areas of mental funcingnand would miss more than four days ¢
work per month.” (AR 43.) But the ALJ obsed that the opinion was provided as a tin

when
the claimant was engaging in substdrgiainful activity, whch means even if

she was not working at the time he mé#uese determinations, she did return

work on a full time basis. Consequlgn the fact the [Rintiff] worked
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extensively during this period undermintiek significant functional limitations
he assessed. Finally, even if she dbtudzad these limitationsher work record
showed she did not and was not likelyhtve these limitations for a continuou

12-month period.
(1d.)

The ALJ found that Plaintiff had engagedSGA before the Kauss and Ross opiniot
in 2014 and after these opinions. (AR 43.)e@fpcally, the ALJ foundPlaintiff engaged in
SGA from March 2011 tMarch 2015. (AR 34, 36.) PIdiff alleged disability beginning on
March 25, 2011. (AR 83.) The record refletst Plaintiff continud to work after the

alleged onset date with modiétions, but the modificationdid not help and she stoppe

working on October 5, 2011. (AR 238, 27X)Jaintiff's testimony at the ALJ hearing was

that she only worked from December 2014 to March 2015, a four month period. (AR 58

Plaintiff's earnings records show that Rl#f had no earnings 2012, but she had
significant earnings in 2013. (ARLO, 221.) It also showsggiificant earnings in 2014 and
2015. (AR 217-22.) Plaintiff states her mags from 2013 werevorker's compensation
payments. (Joint Stip. at 24 n.9.) Plaintifoyades no explanation fder earnings during
the four month period between December 2014Matcth 2015, but testéd at the hearing
that she worked full-time durg this period. (AR 58.)

As Defendant points out, Plaintiff does mdispute that she performed substanti
gainful activity duringthe time she claimed disability. (80iStip. 22.) Indeed, Plaintiff
testified that she worked full-time Decemhkig014 through March 2®, working a 9/80
schedule. (AR 58.) Rather, Plaintiff argues ttie short four montkvork period was an
“attempt to return tavork” that does not undermineetfopinions of Drs. Kauss and Ros
regarding the severity of her mahimpairments. (Joint Stip. 48.) Plaintiff also argues she

Is entitled to a trial work period teee if she was able to retumwork. (Joint Stip. at 18.)
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Defendant argues Plaintiff is not entitled tdrial work period because she had not be
found to be disabled yet. (Joint Stip. at 2Rgfendant is correct that this was not a statutg

trial work period because there svao prior finding of disabilitygee20 C.F.R. 416.922).

Accordingly, the ALJ’s reliace on Plaintiff's record o65GA during the application

period is both a clear and mancing and a specific andg#imate reason to discount the

opinions of Dr. Ross and Dr. Kauss that theesgy of Plaintiff's mental impairments
prevented her from working. Because tAkJ's reasons are supported by substant
evidence in the reed, the Court finds the ALJ’s evaliian of the opinions of Dr. Ross ang

Dr. Kauss is free of legat®r and must be affirmed.

CONCLUSION

Accordingly, forthe reasons stated above, ITO®RDERED that the decision of the
Commissioner is AFFIRMED.

IT IS FURTHER ORDERED thathe Clerk of the Court sitl serve copies of this

Memorandum Opinion and Order and the Judgne@ntounsel for plaintiff and counsel for

defendant.
LET JUDGMENT BE ENERED ACCORDINGLY.

DATE: March 7, 2018

at e %m_
7 KAREN L. STEVENSON
UNITED STATES MAGISTRATE JUDGE:
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