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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
DANA FRITZ, Case No. 5:16-cv-02627-KES

Plaintiff,
MEMORANDUM OPINION AND
V- ORDER

NANCY A. BERRYHILL, Acting
Commissioner of Social Security,

Defendant.

Plaintiff Dana Fritz (“Plaintiff’) appeals the final decision of t
Administrative Law Judge (“ALJ”) denying happlication for Disability Insurang
Benefits (DIB) and Supplemental Socialc8ety Income (“SSI”). For the reaso
discussed below, the ALJ’s decision is AFFIRMED.

l.
BACKGROUND

Plaintiff applied for DIB and SSI on March 5, 2013, alleging the ons
disability on March 252012 due to anxiety, mentdisabilities, and right elbo
problems. Administrative Record (“AR"267-79 and 294. An ALJ conducted

hearing on June 1, 2015, at which Pidinwho was represented by an attorn
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appeared and testified. AR 38-54. The ALJ published an unfavorable decis
June 29, 2015. AR 19-32. At step fivetbé sequential evaluation process, the
found that Plaintiff could perform any dfie following four jobs as defined in t
Dictionary of Occupational Titles (“DOT"):

1. Linen room attendant, DOT 222.387-030, is a medium,

unskilled (SVP 9 occupation [GED: R} ...;

2. Hand packager, DOT 920.58718) is a medium, unskilled

(SVP 2) occupation [GED: R2] ...;

3. Small products assembl&QT 706.684-022, is a light,

unskilled (SVP 2) occupimn [GED: R2] ...; and

4, Hand packager, inspector, DOT 559.687-074, is a light,

unskilled (SVP 2) occupation [GED: R2] ....
AR 31.

Plaintiff filed the instant action seeking review of the ALJ’'s decision|

U.S.C. 88 405(g), 1383(c).
Il
ISSUES PRESENTED
The sole issue presented is whether thd Aired at step five of the sequen

evaluation process by relying on testimdingm a vocational expert (“VE”) i

! The DOT lists a specific vocationgkeparation (“SVP”) time for ead
described occupation. Using the skildé definitions in 20 CFR 88 404.1568 3
416.968, unskilled work corresponds to an SVP of 1-2; semi-skilled
corresponds to an SVP of 3-4; and skileark corresponds to an SVP of 5-9 in
DOT. A job’s SVP level does not adsis whether a job entails only simy
repetitive tasks. Carney v. Astrue, 2010 8060488, at *4 (C.D. Cal. Dec. 6, 201,

2 A job’s level of simplicity is add¥ssed by its DOT Geral Educations
Development (“GED”) reasoningevelopment rating. Districtourts have held th
a limitation to simple, repetitive tasksasnsistent with GED reasoning developm
Level 2. Phothikham v. Astrue, 2011 WIB62079, at *4 (C.D. Cal. Apr. 11, 201
(collecting cases).
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response to an incomplete hypothetical. (D&, Joint Stipulation [*JS"] at 4
According to Plaintiff, wile the ALJ asked the VE ntiple questions about wol

that would be available for a hypothetigarson with various limitations, none

the questions exactly matched Plainsifftesidual functional capacity (“RFCY).

Plaintiff argues, therefore, that the ¢Eestimony does not support finding ti
Plaintiff can perform the four jolidentified by the ALJ at step five.
1.
THE SEQUENTIAL EV ALUATION PROCESS
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The ALJ follows a five-step sequentetaluation process in assessing whether

a claimant is disabled. 20 CFR 88 404.15)@(a 416.920(a)(4)Lester v. Chatel
81 F.3d 821, 828 n. 5 (9th Cir. 1996). thre first step, th&Commissioner mus

determine whether the claimant is currerghgaged in substaal gainful activity;

if so, the claimant is not disableand the claim must be denied. 20 G
88 404.1520(a)(4)(i%16.920(a)(4)(i).

If the claimant is not engaged in substantial gainful activity, the secon
requires the Commissioner to determiwwhether the claimant has a “seve

impairment or combination of impairmensignificantly limiting his ability to dq

basic work activities; if not, a finding of ndtsabled is madend the claim must be

denied. Id. 88 404.1520(a)(4)(ii), 416.920(a)(4)(ii).

If the claimant has a “severe” impairmamntcombination of impairments, tl
third step requires the Commissioner determine whether the impairment
combination of impairments meets or elguan impairment in the Listing ¢
Impairments (“Listing”) set forth at 20 CFRart 404, Subpart RAppendix 1; if so
disability is conclusively presumedand benefits are awarded.
88 404.1520(a)(4)(iii), 416.920(a)(4)(iii).

If the claimant’'s impairment or combitian of impairments does not meet
equal an impairment in the Listing, theurth step requires the Commissionel

determine whether the claimant has sudintiresidual functional capacity (“RFC
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to perform his past work; if so, the claintas not disabled and the claim must
denied. Id. 88 404.1520(a)(4)(1\¥Y16.920(a)(4)(iv). The almant has the burden
proving he is unable to perforpast relevant work. Dromj 966 F.2d at 1257. If th
claimant meets that burdeanprima facie case of disability is established. Id.

If that happens or if the claimant has past relevant work, the Commissio
then bears the burden of establishing thatdlaimant is not disabled because he
perform other substantial gainful wogdkailable in the rteonal economy. 20 CF
88 404.1520(a)(4)(v), 416.920(4)(v). That determination comprises the fifth &
final step in the sequential analysis. $& 404.1520, 416.920; &eer, 81 F.3d at 82
n. 5; Drouin, 966 F.2d at 1257.

V.
DISCUSSION
A. Applicable Law.

To find a claimant “not disabled” ategi five, the ALJ must make a findin
supported by substantial evidence, that ¢kaimant can perforraome other wor
that exists in “significant numbers” the national economy,kang into account hi
residual functional capacity, ageducation, and work exjence. Tackett v. Apfe
180 F.3d 1094, 1098, 1100 (9th Cir. 1988)ing 20 CFR 8§ 404.1560(b)(3)). Wh

a claimant has both exertional and non-ergedl limitations, the ALJ must take t

testimony of a VE to support any stepefifinding._Moore v. Apfel, 216 F.3d 86
869 (9th Cir. 2000).

Hypothetical questions posed to the Wist set out “all the limitations alf
restrictions of the claimant.” AndrewsShalala, 53 F.3d 1035, 1043 (9th Cir. 194
If the hypothetical is incomplete, then ME’s response may nsupport a step fiv
finding of “not disabled.” Embrey \Bowen, 849 F.2d 418, 422 (9th Cir. 1988).

“A decision of the ALJ will not be reveed for errors that are harmless.” Bur

v. Barnhart, 400 F.3d 676, 679 (9th Cir. 2D0Benerally, an error is harmless i

either “occurred during a procedure or stie@ ALJ was not required to perform,”
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if it “was inconsequential to the ultireton-disability determination.” Stout

V.

Comm’r, Soc. Sec. Admin454 F.3d 1050, 1055 (9th Cir. 2006). While the burden

to show prejudice is on the party claiming error by the Commissioner, “the revi

court can determine from theircumstances of the casvat further administrative

review is needed to determine whettiere was prejudice fro the error.” McLeodl

v. Astrue, 640 F.3d 881, 888 (9th Cir. 2011).
B. Plaintiff's RFC and the VE's Testimony.

The ALJ set forth Plaintiff's RFC in his written decision. For ease of refer

the Court has numbered the clauses witthie RFC stating Plaintiff's various

capacities and limitations, as follows:
[1] [C]laimant has the residualirictional capacity to perform
medium work as defined in 20 CFR 404.156% @jcept the
claimant can lift and/or carr0 pounds occasionally and 25
pounds frequentlyf2] She can stand and/aralk for six hours
out of an eight-hour workday with regular bregB$.She can sit
for six hours out of an eight-hour workday with regular breaks.
[4] She is unlimited with respettd pushing and/or pulling, other
than as indicated for lifting and/or carryirf§] She can perform
all fine motor atvities bilaterally.[6] She is limited to simple
and repetitive tasks if¥] a nonpublic setting with occasional
non-intense interaction wittoworkers and supervisof8] She
cannot perform fast-paced worf@] She might be off task no

more than 10 percent of the tinj@0] She may have moderate

ewing

ence,

3“(c) Mediumwork. Medium work involves lifihg no more than 50 pounds at

a time with frequent lifting or carryingf objects weighing up to 25 pounds.
someone can do medium work, we deterntived he or she can also do seden
and light work.” 20 CFR § 404.1567(c).
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level of difficulty (more than a slight limitation but she is able to
able to function satisfactorily) ithe ability to carry out complex
instructions and the ability tmake judgments on complex work
related decision$[7] She is precluded from contact with the

public?

AR 24. Clausd5] describes abilities, not limitationso the ALJ did not need
include them in any hypotheticals posed to the VE.

At the hearing, the ALJ askelde VE the following questions:

Q. All right. Assuming a 53-year-old individual with a 10th
grade education, that's only done that work [home
attendant], that individual can perforfie, 10] simple
repetitive task$7] in a non-public setting, with occasional
non-intense interaction with coworkers and as well,
supervisors[8] Cannot do fast paced wofR] Might be off
task no more than 10% ofehime. Would that person be
able to do the past relevant work?

No, Your Honor.

Would there be jobs for that individual?

There would be. Would yolike me to give you a --

Yes.

>0 >0 »

-- medium and a ligh¢?

4 Since claus{g] already limited Plaintiff t@imple, repetitive tasks, which by
definition do not require carrying out mplex instructions or making compl
decisions, the limitations in clau$&0] do not further restrict the kinds of jo
Plaintiff could perform.

(o

X
bs

® The ALJ's restriction that Plaintiffe precluded from contact with the public

Is identical to his earlier restrictigdhat she work in a nonpublic setting.

®“(b) Light work. Light work involves liftingno more than 20 pounds at a ti

me
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You can give me one of -- one or two of each.
Okay.
That would be better.

>0 » O

Okay. A medium example auld be linen room attendant,
222.387-030, medium, unslatl, 2, 18,000 nationally.

All right. Next.

Also hand packager.

All right.

Again, medium, unskil, 2, 920.587-018, 48,000

nationally.

> o >0

O

Got any light?

>

Sure. Small products asseleb I, light, unskilled, 2,
706.684- 022.

That's SVP 2 or 1?

2.

SVP 2. Okay.

56,000 nationally.

All right.

And then another light wodlbe hand packager inspector.
It's light, unskilled, S\WP of 2, 559.687-074, 62,000

nationally.

>0 >0 >0

with frequent lifting or carrying of objects weighing up to 10 pounds. Even th
the weight lifted may be very little, a job in this category when it requires a gq
deal of walking or standing, or when fitvolves sitting most of the time with sor
pushing and pulling of arm or leg control® be considered caple of performing
a full or wide range of light work, you musave the ability to dsubstantially all o
these activities. If someone can do light wark, determine that he or she can 4
do sedentary work, unless there are additibmating factors such as loss of fir
dexterity or inability to sit for longeriods of time.” 20 CFR 8§ 404.1567(b).
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AR 49-50.

In this exchange, the VE identified awmedium” jobs and two “light” job

that someone with limitationsonsistent with clausg$]-[10] in Plaintiff's RFC

could perform. The hypotheticalso encompassed clauydg, because the liftin

restrictions in Plaintiffs RFC are the samag the definition of “medium” work an

less limite

d than the definition of “lightvork. The VE'’s testimony, however, d

not account for clausdg], [3], or [4] which limit the amount of time Plaintiff ca

spend standing, walking, and sitting eagbrkday, and the amount of weig

Plaintiff can push or pull.

The
Q.

>

ALJ proceeded to ask the VE dmathypothetical question, as follows:

Okay. | want you to consider the same background
individual as | previously have given you. That person can
do [1] medium-- medium range of work wifR, 3] sit and
stand at six hours, walking at six houg], push and pull
within those weight limits[5] Can perform all fine motor
activities bilaterally, armsand legs, upper and lower
extremities. Person may haw®mme moderate levels of
difficulty. Moderate is defied per HA form 1152-U3 as
there’s more than a slight litation in this area, but the
individual is still able to funtional satisfactorily, and that’s
how you're to utilize that in #avocational field. Can you do
that?

Yes.

All right. [10] The moderate limitationgre in the ability to
carry arms -- carry out any complex instructions, and the
ability to make judgments on complex work-related
decisions. And I'm going to sgpart of 7] no contact with

the public. Could that person do either-- any of the four jobs

UJ
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that you gave me?

A. Your Honor, | would give you still the same four jobs.
AR 50-51.

This second question added claufgds [3], and[4], but it did not repeg
clauseg6]-[9]. In answering the first question, hewver, the VE had already testifi
that all four job46] involve simple repetitive task|s]] require only occasional, no
intense interaction with e@rkers and supervisorfg] are not fast-paced, afd]
permit being off task up to 10% of the time.

C. Analysis.
Per Plaintiff, the VE’s testimony does rsatpport the ALJ’s step five findin

because “in the second hypothetical, the Alidl not ask the vocational expert

1
od

D

op
to

assume the moderate limitat®in carrying out complex instructions and the abiility

to make judgments on complex workated decisions and non-public work
combination with the limitations set forth in the first hypothetical.” JS at 9. In O
words, if a hypothetical person who canasé her right handoeild do Job A, and
second hypothetical person who cannot luiseleft hand could do Job A, a th
hypothetical person who can use neither rggrtmor left hand might not be able
do Job A.

Per Defendant, the VE's testimony aessed each limitation in Plaintiff
RFC and therefore supports a finding thlaintiff could do any of the fou

representative jobs identified by the VE.at3 2. If there was any error in failing

include all of Plaintiff's limitations in onBypothetical, then #herror was harmless.

JS at 13.

Plaintiff has failed to demonstrate prejcidl error. The VE testified that &
four of the alternative jobs satisfy RFC cla{gk i.e., they involve simple repetitiy
tasks. Three of the four have a reasomawgl of 2 per the DO;Twhich courts hav
equated with simplegpetitive tasks. Consideringetkess restrictive RFC claugé]

(i.e., Plaintiff can carry out complex imgttions with moderate difficulty) i
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combination with clausgs] would have no tendey to change the conclusion tl
Plaintiff can perform jobs rated at reasoning level 2.

With regard to clausds] — [9], these place limits ohow the representatiy
jobs can be performed; they are not limaas that could become even more limit
when considered in combinatidiké the inability to use one’s riglaind right hand
given as an example above). The VEitest that a hypothetical person restric

from fast-paced work, limited to occasionahbn-intense interaction with coworke

nat

e

ng

red

'S

and supervisors, and off task up to 10%ihe time could perform the alternative

jobs. AR 49-50. There is no reason tanththat her opinion would have chang
depending on how long the hypetical person could sit, stand, or walk, or I
much weight the hypothetical persoauld push/pull, i.e., RFC clausgy — [4],
which were considered only in the second hypothetical. The activities of pu
pulling, sitting, standing, ral walking have no logical ipact on the restrictior
described in RFC clausgg — [9]. Plaintiff's briefing identifies none.

For these reasons, the VE's testimony wabstantial evidence supporting
ALJ’s finding at step five that Plaintiffould perform work that exists in significg
numbers in the national economy.

V.
CONCLUSION

Based on the foregoing, IT IS ORDEBHHAT judgment shall be enters

AFFIRMING the decision of the Commissioner denying benefits.

DATED: August 22, 2017 %Ua S coll)

KAREN E. SCOTT
United States Magistrate Judge
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