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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

PETE ADAME, Case No. EDCV 16-2671-JA(KES)

Petitioner,
ORDER TO SHOW CAUSE WHY
PETITION SHOULD NOT BE (1)

S. HATTON, Warden, DISMISSED WITH PREJUDICE AS
UNTIMELY OR (2) DISMISSED
WITHOUT PREJUDICE AS
SUCCESSIVE

V.

Respondent.

On December 8, 2016, Petitioner coustively filed a Petition for Writ o
Habeas Corpus [“Petition”] in the Northeistrict of California. The case wi
transferred to this Courés his Petition “challgges convictions he received in {
Riverside County Superior Court, which liesthe Central District.” (Dkt. 3 [Ordg
of Transfer].) The Court has screene@ tRetition consistent with its author
under Rule 4 of the Rules Governing Section 2254 Cases in the United

District Courts. For the reasons set forth below, the Court orders Petitioner ftt

! The case-initiating Petition is captiahwith the name “Pete Adams,” I
signed “Pete Adame.” Review of Petitisiseinmate number and state court c
history reveals that his trueme is Pete Adame.
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cause why the Petitioshould not be (1) dismissedtiwv prejudice as untimely, ¢
(2) dismissed without prejudice as successive.
l.
PROCEDURAL HISTORY

The following facts are taken from thetien, the Court's own records,
public records; where necessary, the Coakes judicial notice of the latter. S
Fed. R. Evid. 201(b)(2) (“The court may jadilly notice a fact that is not subjg
to reasonable dispute because it ... caadmirately and readily determined fr
sources whose accuracy cannot reasonably be questioned.”); United S
Wilson, 631 F.2d 118, 119 (9th Cir. 1980)A] court may take judicial notice (¢
its own records in other cases, as well asrdgtords of an inferior court in oth
cases.”);_Porter v. Ollison, 620 F.3d 9954-55 (9th Cir. 2010) (noting that it
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proper to take judicial notice of “any stateurt dockets or pleadings that have been

located (including on the Internet)”).

A. Petitioner’s Underlying Conviction.

On February 15, 1985a jury found Petitioner guilty of second degree

murder and found true the allegatioratthPetitioner personally used a fireg

during the commission of the offense imhation of Californa Penal Code 88 1¢

rm
B/

and 12022.5. (Petition at 2; See Adam Kane, Case No. CV 04-00650-ODW,

2011 WL 1155610, at *1 (C.DCal. Feb. 19, 2011), pert and recommendatic
accepted, 2011 WL 1135128 .(C Cal Mar. 28, 2011)*Adame |"].) Petitioner
was sentenced to state prison for an egate term of seventeen years to
(Petition at 8.)

2 Petitioner claims that heas convicted and sentenceither in 1984 or ir
February 1983. (Petition at 14.) The Court takes judicial notice of Adame
finding that Petitioner was convicted and s&ced on February 15985. This dat
is supported by Petitioner’s state crimimecords (Case No. CR22247) found
the California Court of Appeal’s website.
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B. Petitioner’s Previous Fa@leral Habeas Petitions.

Petitioner’'s minimum eligiblgparole date was Jurgd2, 1996. (Id.) Petitione

has filed numerous state and federaldaabpetitions challenging various par

18

ole

determinations. In 2004 Petitioner filed a § 2254 federal habeas petition

challenging a 2001 decision by the California Board of Parole Hearings tc

parole._ Adame |, 2011 WIL155610, at *1. The DistricdCourt denied relief unde
Swarthout v. Cooke, 562 U.S. 216 (2011hie denial of parole does create

liberty interest, but it is only a state inkst and therefore doe®t trigger federg
constitutional protection). Id. at *2-3.
Petitioner filed a second § 2254 fedehmbeas petition in 2005, agg

challenging the constitutionality of hi©@4 parole denial. Adame v. Kane, C

den
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No. CV 05-00541-CBM, 2011 WL 1481400.(C Cal Feb. 19, 2011), report alzd

recommendation accepted, 2011WL 148188M. Cal Apr. 12, 2011) [*Adam
II"]. The Court again rejectethis petition under Swarthout. Id.

Petitioner's third 8§ 2254 teral habeas petitioowas filed in 2009
challenging his 2007 parole deni&dldame v. Curry, Cas No. C 09-02523-SB;/
(N.D. Cal. Mar. 23, 2011) ["*Adame llI"].The District Court for the Northef

District of California also rejected histgen under Swarthout. (Id. at Dkt. 8 [ord

dismissing petition].)

C. The Instant Habeas Petition.

Petitioner filed a recent state habeas petition in the Riverside Superior
which was denied on Decemlis, 2015. (Petition at 3.) Heen filed a petition if
the California Court of Appeal, which waummarily denied on March 22, 20
(Id. at 4.) Petitioner next filed a state habeas petition in the California Su
Court, which was denied on July 20, 20{@.) Petitioner constructively filed th
habeas Petition on December 8, 2016. (Oktat 6.) Petitioner alleges that

claims were the same inaapetition. (Id. at 3-4.)
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Il.
CLAIMS
Construing the Petition lilbally, Petitioner appears to be making two clai
First, Petitioner argues that the Seipe Court’'s holdingn Johnson v. Unite
States,  U.S. _, 135 S. Ct. 2551 (201B)validates his sentence. Petitio

contends that, like the residual clausetted Armed Career Criminal Act of 19

(“ACCA") found unconstitutional in_gdhnson, his indeterminate sentence
unconstitutionally vague becauBetitioner has no way é&howing if and when h
will be released. This contention alsogpaprs to include an argument challeng

the constitutionality of state parole deterations that rely on an inmate’s futd

threat to society as justification forrdgng parole. (Petition &t4, “The [P]etitioner

has served his time under the rules accortbngw, and to say that he still posi
any future threat is a clear violation of his constitutional rights.”)

Alternatively, Petitioner argues that has served the determinate portior
his sentence, and that the rest shouldirb@lidated. California law allows
sentence of twenty years to life for fidggree murder, and fifteen years to life
second degree murder. Cal. Penal Code § 19®alitioner contends that, beca
he has been held past his determisagtagtence of 15 years, “second degree mu
Is being treated as if it was a Firstgdee murder, and the definition remains

same even though the crimedifferent.” (Petition at 14.)

3 The Supreme Court has ruled thahdson applies retroactively. Welch
United States,  U.S. __, 136 S. Ct. 1257 (2016).

4 The same law was in place at thediof Petitioner’s conviction. See Prq
7, as approved by voters, Gen. Elec. (Nov. 7, 1978); see also Deering’s An
Code § 190, p. 82 (1985 ed.).
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.
DISCUSSION
A. Timeliness.

1. Applicable Law.

The Ninth Circuit has held that a district court has the authority to raise &

statute of limitations issue sua sponte whatimeliness is obvious on the face of a

habeas petition, and to summarily dissithe petition on that ground pursuan
Rule 4 of the Rules Governing Section 2254 Cases in the United States
Courts, as long as the Court “providde petitioner with adequate notice and
opportunity to respond.” Nardi v. StewaB54 F.3d 1134, 1141 (9th Cir. 2004);
also Herbst v. Cook, 260 F.3@39, 1042-43 (9th Cir. 2001).

This action is subject to the Antiterrem and Effective Death Penalty Act
1996 (“AEDPA”). Lindh v. Murphy, 521 U.S320, 336 (1997) (holding th
AEDPA applies to cases filed after gffective date of April 24, 1996). AEDP,

provides as follows:

(d) (1) A 1-year period of limitation shall apply to an application for a
writ of habeas corpus by a person in custody pursuant to the judgment
of a State court. The limitation ped shall run from the latest of--

(A) the date on which the judgment became final by the
conclusion of direct review or ¢hexpiration of the time for seeking
such review

(B) the date on which the impediment to filing an application
created by State action in violatioh the Constitution or laws of the
United States is removed, if the applicant was prevented from filing
by such State action;

(C) the date on which the constitutional right asserted was
initially recognized by the Supreme Court, if the right has been newly

recognized by the Supreme Court and made retroactively applicable
5
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to cases on collateral review; or
(D) the date on which the faclupredicate of the claim or

claims presented could have bea#scovered through the exercise of
due diligence.
(2) The time during which a properfiled application for State post-
conviction or other collateral reviewvith respect to the pertinent
judgment or claim is pending shall not be counted toward any period
of limitation under this subsection.

28 U.S.C. § 2244(d) (emphasis added).
Thus, AEDPA “establishes a 1-year titmaitation for a state prisoner to fi

a federal habeas corpysetition.” Jimenez v. Qarterman, 555 U.S. 113, 1

(2009). The statute of limitations periodngeally runs from “the date on which t
judgment became final by the conclusiondafect review or the expiration of tf
time for seeking such review.” 28 UG. § 2244(d)(1)(A). For those prisong
whose convictions became final befoRdEDPA’s effective date, the one-yg
period began running on Ape5, 1996. Malcom vPayne, 281 F.3d 951, 955 (¢
Cir. 2002). Accordingly, “unless a subsiea of Section 2244(d) calls for a laf

initiation of the limitations period,” statprisoners whose convictions were fil
before April 25, 1996, had until April 24,997, to file a federal habeas petiti
Hasan v. Galaza, 254 F.2d50, 1153 (9th Cir. 2001).

Alternatively, if the petitioner is relying on a newly created constituti

right that has been made retroactivectses on collateral review, the one-y
deadline does not begin to run until dhate on which the new right was initia
recognized by the United States Suprédoert. See 28 U.S.®@.2244(d)(1)(C). “In
order for a constitutional rightewly recognized by theupreme Court to delay tf
statute of limitations the right must not only be newly recognized, but must a
retroactively applicable to cases on ci@tal review.” Packnett v. Ayers, 2008 V|

4951230, at *4 (C.D. Cal. Nov. 12, 2008).eTne-year statute of limitations “ru
6
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from the date the right was initially regnized, even if the [Supreme] Court dg

not declare that right to be retroactive until later.” JohnsorobeR, 431 F. 3d 992

992 (7th Cir. 2005) (citing Dodd v. United States, 545 U.S. 353 (2005)); se
Mason v. Almager, 2008 Wk101012 (C.D. Cal. De@, 2008) (citing Johnson af
Dodd).

2. Analysis.

a. Initial convictions and sentence.
The California Court of Appeal affired Petitioner's conviction on dire
appeal on September 11, 83&etitioner’s conviction became final on Decen
10, 1986, when the California Supren@®urt denied Petitioner’'s petition f
review? Therefore, because Petitioner's camicin became final before AEDPA
effective start date, his time for filing&2254 habeas petition expired on April
1997. Petitioner has missed this deagllny approximately twenty years.
b. End of determinate sentence.
Petitioner's minimum eligiblparole date was Jura2, 1996, after AEDPA’
effective start date. (Petition at Bdame [, 2011 WL 1155610 at *1.) After th
date, Petitioner began sergirhis indeterminate sentence, subject to recu

parole determinations. If Bgoner contends that his custody became unla

when it exceeded his determinate sentetiw) Petitioner’'s dedide to raise that

claim would have run from June 22, 1996e date his indeterminate sente
began. Petitioner has miskthis June 22, 1997 deadline by approximately tw

years as weh.

S Petitioner claims that he did not segkect appeal or file a petition fq
review. (Petition at 2-3.) The Court takgdicial notice from the Californ
Appellate Court’s websitthat Petitioner did, in fact, file both.

® The Court acknowledges that, barriagy consideration of good tin
credits Petitioner may have receiveletitioner's seventeen-year determirn
sentence would have ended2f02, not 1996. Even if thigter date is used
analyze timeliness, Petitionshould have filed a 8254 federal habeas petiti
7
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C. Applicability of Johnson.
Petitioner, however, appears to be inngk§ 2244(b)(1)(C)which provides
that the one-year time limitation beginsrto on the date that the Supreme C
recognizes a new constitutional right teis been made retroactive on collat
review. Petitioner contends that his state conviction and sentence for secong
murder with a firearm enhancement is invalid under Johnson, 135 S. Ct. 2!
Johnson, the Supreme Court held that the “residual cldusfethe Armed Caree
Criminal Act (“ACCA”), 18 U.S.C. § 924(e){®B), a federal criminal statute,
unconstitutionally vague undére Fifth Amendment._(Id Johnson was decided
June 25, 2015. Accordingl Petitioner had until Jun25, 2016, one year aft
Johnson was issued, to file a habeas peatibased on that decision. See ROl
431 F.3d at 992 (holding that the one-yA&DPA statute of limitations “runs froj
the date the right was initially recognizesljen if the [Supreme] Court does
declare that right to be retroactive unttield); see, e.g., Williams v. United Stat
2016 WL 2745814, at *10 (OHawai'l May 11, 2016) (The one-year limitation
period for filing his present § 2255 mari [invoking Johnson] requires filing it ¢
or before June 25, 2016.").

The Court need not, however, determine whether the Petition is tim

light of this deadline and any statutoiglling, because the Johnson decisiol

irrelevant. Petitioner’s state prison samte was not enhanced under the ACC

residual clause, nor was tesnviction based on any staaealogue of that feder

criminal statute. Thus, Johnson did not ceemihew due process right applicabls

challenging his indeterminate sentenc®@3, approximately fourteen years ag
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" The ACCA provides for a sentenceh@ancement on defendants with three

prior convictions of a “violent felony,a term defined inpart by 18 U.S.C.

8 924(e)(2)(B)(i)— commonly called the “residual clause* as including an
felony that “involves conduct that preseatserious potential of physical injury
another.” Johnson ruled that thididéion was unconstitutionally vague.
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Petitioner._See Renteria kizarraga, 2016 WL 4650059, & (C. D. Cal. Aug. 1
2016), report and recommendation adopg&spt. 2, 2016 (“Petitioner was 1

sentenced under ACCA’s ‘residual clauseewen any similar state law equivale
Accordingly Johnson created no new duecpss right applicable to Petitioner,
Birdwell v. California, 2016 WL 5897780, & (C.D. Cal. Oct5, 2016) (Johnso

irrelevant to petitioner’s state contimn for second degree felony murder).

Because Petitioner's claims do not pedp rely on the new constitutional

rule created in JohnsoRgtitioner may not invoke § 22@%)(1)(C) to overcome h
timeliness bar. Therefore, the instantifiten should be dismissed as untimely.

B. Successive Petitions.

1. Applicable Law.

State habeas petitioners generally iy only one federal habeas petiti
challenging a particular state conwcti or sentence. See, e.g., 28 U.S
8§ 2244(b)(1) (courts must dismiss a olapresented in a second or succes
petition when that claim was presentedairprior petition). “Ahabeas petition
second or successive ... if it raises claims that wesuld have been adjudicatec
on the merits” in an earlier Section 2254 petition. McNabWates, 576 F.3d 102
1029 (9th Cir. 2009) (emphasis added).

Section 2244(b)(2) provides a bad$@ pursuing a second or success

Section 2254 habeas petition if one obtexceptions applies, as follows:

(A) the applicant shows that the claim relies on a new rule of
constitutional law, made retroaatito cases on collateral review by
the Supreme Court, that waeeviously unavailable; or
(B)()) the factual predicate for ¢hclaim could not have been
discovered previously through te&ercise of due diligence; and

(if) the facts underlying the claim, if proven and viewed in light of
the evidence as a whole, would bdfisient to establish by clear and

convincing evidence that, but for stitutional error, no reasonable
9
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factfinder would have found theppglicant guilty of the underlying
offense.

28 U.S.C. § 2244(b)(2).
Even when one of the two exceptioimsSection 2244(b)(2) applies, sti

habeas petitioners seekindigéin this Court must firsobtain authorization fror

the Ninth Circuit before filing any suckecond or successive petition. 28 U.$.

8§ 2244(b)(3). The Ninth Circuit “may thorize the filing of the second

successive [petition] only if ipresents a claim not preusly raised that satisfie

one of the two grounds articulated §?2244(b)(2).”_Burton v. Stewart, 549 U
147, 153 (2007).
2. Analysis.

Petitioner has filed three previoug@ion 2254 federal habeas petitions.

appears that none of them, howeverallgmged his underlying conviction
sentence. Rather, each challenged the titotignality of separate instances
which Petitioner was denied parole. Whethige instant Petition is construed
challenging either Petitioner'sonviction and indetermate sentence or furth
jurisdiction over its claims.

The Supreme Court and the Ninth Circuit have interpreted the g
“second or successive” as a “term of arttided from the concept of the “abuse
the writ” doctrine._See Magwood v. ason, 561 U.S. 32336-37 (2010); Hill v
Alaska, 297 F.3d 895, 896 (9th Cir. 2002)har a prisoner has @viously filed g
federal habeas petition does not necessarily render a subspgtigon “second o
successive.” Hill, 297 F.3dt 896. Under the Ninth Circuit’'s precedent_in H

petitions challenging parole determinations that arose afpetitioner filed his firs
habeas petition are not considered suceessd. Because a parole determinalf
challenges the calculation of a petitionertdease date, not the sentence itse

petition attacking a later parotkenial was not successive to an earlier attack o
10
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underlying conviction. Id. Theourt in_Hill determined tht because claims relati
to the petitioner’s parole determinatioosuld not have been included in earlier
petitions challenging his conviction ams@éntence, petitioner was not required
secure the Ninth Circuit's permissionigr to filing his habeas petition in tf
district court. Id. at 899 (emphasis added). In subsequent decisions, the
Circuit clarified that challenges to statlecisions that affect the execution
sentences (like parole denials and retiocaof sentence decisions) can be brot
in a later petition “because such claim&re not ripe for adjudication at t
conclusion of the prisoner’s first fedéraabeas proceeding.” United States
Buenrostro, 638 F.3d 720, 725 (9th Cir. 2041).

Here, the opposite scenario is praedn Petitioner hashallenged sever;

separate parole deteinations in federal courtbut he never challenged |
underlying criminal conviiton or sentence. Unlike the petitions in Hill 3
Buenrostro, the claims raisa@tthe instant Petition were ripe for adjudication at
time of every previous fedal petition. Petitioner raisesvo claims attacking hi
underlying conviction: (1) ipposing an indeterminate sentence is unconstitutio
vague, and (2)the sentencéw first degree and second degree murder
unconstitutionally equivalenbecause they both carry the potential impositio
indeterminate life sentences. (See Petiabri4.) The void-for-vagueness doctr
has been a hallmark afonstitutional law long beforéetitioner’s conviction
regardless of Petitioner’'s appeal to thgp@eme Court’s recent decision_in Johns
See e.g.,_U.S. v. Batchelder, 442 U134, 123 (1979) (“[V]ague sentenci

8 In Magwood v. Patterson, the Supreme Court held that “where ... the
new judgment intervening between the two habeas petitions, an appl
challenging the new judgment is nacsend or successive.” Magwood, 561 L

320, 341-42 (2010). Here, dhconviction and sentendbkat Petitioner challenge

has not been altered orstirbed._Magwood is inappositSee Phillips v. Dave)
659 F. App’'x 933, 934 (9th Cir. 2016) (“Bause there is no amended judgmer
this case, Magwood is inapposite.”).
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provisions may pose constitotial questions if they daot state with sufficien
clarity the consequences of violating avzen criminal statute.”). Similarly, ar
constitutional argument raised by Petitideesecond contention does not rely
the holding in_Johnson. Eadi Petitioner’'s claims codlhave been raised in |
previous petitions. See McNabb, 576 F.3d at 1029.

Therefore, to the extent the instdtetition challenges Petitioner's underly

conviction or sentence, it is successivewttuld be an abuse of the writ to he
otherwise. Allowing a Petitioner to first dlenge parole determations that exten
from his underlying conviatin, then not deem “successive” later petitions
finally challenge his underlgg conviction, would not serve the AEDPA’s purpo
of finality in state criminal convictions and “streamlining federal ha
proceedings.” Burton, 549 U.S. at 154esalso Calderon v. Thompson, 523 U
538, 558 (1998) (“§ 2244(b) ... grounded in respect for the finality of crimir

judgments.”).

To the extent Petitioner challenges mest recent parole denial, the Petit
remains successive. Petitiondoes not allege that he has been subject t
additional denial of parole since tldetermination he allenged in his 200
petition. While his claims are not thmodel of clarity, it seems Petitioner
challenging the parole board’s authority ¢onsider Petitioner’'s past crimes
determine his future risk to society. (Petitiat 14.) That claim has been rejectec

the merits in every federal petition has brought. (See Section Il.A., supra.)

To the extent that Petitioner purpottsrely on the n& constitutional rule

created in_Johnson as arception under § 2224(b)(2), his argument may nc
asserted for the first time before the dddtcourt. Rather, Petitioner is required

assert his grounds for making a secamdsuccessive petition before the Ni

Circuit in a motion for leave to fila second or successive petition. 28 U.5.

8§ 2244(b)(3)(A). Thus, this Court lagk jurisdiction to make the initi

determination whether Petitioner qualifiegpt@ceed with this successive petition.

12

—

y
on

1S

ng
ld
d
that
ses

heas
).S.

nal

on
D an
0

IS

to

1 on




© 00 N O O A~ W DN B

N NN NN NNNDNRRRRRRER R PR RB R
© N O O »h WO NP O © © N O 0o b W NP O

CONCLUSION
On or before March 1, 2017 Petitioner is ordered to show cause why

Petition should not be (1) dismissed wjilejudice as untimely, or (2) dismiss

without prejudice as successive.

DATE: February 01, 2017

V.

ous € Scotts |

KAREN E. SCOTT
UNITEDSTATESMAGISTRATE JUDGE
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