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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

JS-6
CIVIL MINUTES—GENERAL
Case No. EDCV-17-228-MWHKSPXx) Date: May 3, 2017
Title: Liberty Mutual Fire Insurance @Gwmpany, et al. v. EZIlo International,

Inc., et al.

Present: The Honorable MICHAEL WITZGERALD, U.S. District Judge

Deputy Clerk: Court Reporter:

Rita Sanchez Not Reported

Attorneys Present for Plaintiff: Attorneys Present for Defendant:
None Present None Present

Proceedings (In Chambers): ORDER RE PLAINTIFFS’ MOTION TO
REMAND [11]

Before the Court is Plaintiffs’ Motioto Remand, filed on March 6, 2017.
(“the Motion,” Docket No. 11). Defendafited an Opposition to the Motion and
Plaintiffs filed a Reply. (Docket Nos. 26-27).

The Court held a hearing on the MotionMay 1, 2017 and now
GRANTS the motion. The Second Amendédmplaint (“SAC”) does not include
more than 100 named plaintiffs, such thaisdiction is ungailable under CAFA’s
“mass action” provision. (Docket No. 1-1).

l. BACKGROUND

This case involves claims by Plaffs—insurance companies acting as
subrogees of their insureds—againstddelant EZ-Flo International concerning
defects in Defendant’s watsupply lines, which are used transport water from a
water supply pipe to a plumig fixture. (SAC T 1).

In the first action, two insurance mpanies filed suit on December 26, 2013,
against Defendant. The two companiesenacting as subrogees of one insured
and sought only $412,000. ¢Dlaration of Michael Hassen, { 2 (&cket No. 26-
1)). On August 13, 2015, the other insurance-company Plaintiffs filed their
Complaint in a second action agaibsifendant, acting as subrogees of 111
homeowners for claims totaling $4,233,714.81tl.)( The two cases were
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consolidated by the Superior Court 8aeptember 2, 2015, though the Superior
Court did not clarify whether the consaitbn was for pretrial purposes onlyd.(
14).

Plaintiffs in the second action filed their First Amended Complaint on
February 11, 2016, seeking monetatjefeas subrogees for 112 homeowners for
claims totaling $4,714,824.821d( 7). Defendant filed demurrer, which was
sustained only as to the alas of three homeownersld(f 9). Following this
demurrer, the two suits soughtombined $4,987,351.62d.(] 11).

On January 20, 2017, Plaintiffs fdeheir Second Amended Complaint,
seeking monetary relief as subrogémsl45 homeowners for claims totaling
$6,588,979.71.14. 1 14). Defendant’s Notice of Removal was then filed on
February 7, 2017. (Docket No. 1).

Il. DISCUSSION

A. Class Action Fairness Act

Defendants’ Notice of Removal assgurisdiction under the Class Action
Fairness Act of 2005 (CAFA), 28 U.S.C1832(d). (Notice of Removal at 1).
Under CAFA, the Court has “original juristion of any civil action in which the
matter in controversy exceetife sum or value of $5,00000exclusive of interest
and costs, and is a clasgiag in which” there is mmimal diversity. 28 U.S.C. §
1332(d)(2).

As relevant here, CAFA’s “masstamn” provision provdes for federal
jurisdiction in non-class action cases timablve “monetary relief claims of 100 or
more persons” that are “proposed tothed jointly . .. .” 28 U.S.C. §
1332(d)(11)(A), (B).
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“[N]Jo antiremoval presumptiontgnds cases invoking CAFA, which
Congress enacted to facilitatdjudication of certain claggtions in federal court.”
Dart Cherokee Basin Opating Co., LLC v. Owend35 S.Ct. 547, 554 (2014)
(holding that a defendant’s noticer@moval under 28 U.S.C. § 1446(a) need
include only a plausible allegation that the amount in controversy exceeds the
jurisdictional threshold).

B. Remand Motion

Plaintiffs’ Motion argues that thisdlirt lacks jurisdiction because (1) the
suit does not involve “100 or more persbbecause there are only twenty-six
named insurance-company Plaintiffs; §@yiDefendant’s Notice of Removal was
not timely.

1. 100 or more persons

As stated, a mass action removed purst@@AFA must involve the claims
of “100 or more persons” who proposectve their claims tried jointly in state
court. The Supreme Court retigrinterpreted this language Mississippi ex rel.
Hood v. AU Optronics Corpl34 S. Ct. 736 (2014)The parties dispute the
relevance of thdlississippicase to the Motion.

In Mississippj the Court resolved a circugplit as to whether in suits
brought by states, unnamed partiesierest should count toward the “100
persons” requirement in CAFAd. at 741. For example, that case the State of
Mississippi sued manufacturers of liquigstal displays in Mississippi state court
over alleged price fixingDefendants removed the case to federal court, arguing
that the real parties in interest were thitizens of Mississippi. The district court
concluded that the case did qualify as asn&ction, and the Fifth Circuit affirmed
that part of the decision.
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The Supreme Court unanimously reverséicheld that that the language
“100 or more persons” does not refer'1t@0 or more named or unnamed real
parties in interest,” but rather to the actplalintiffs in the suit.1d. at 742. The
Court noted that elsewhere in CAFA@pess had specifically used the phrase
“named or unnamed” to refer to a group of people:

CAFA provides that in order for a class action to be
removable, “the number ofmembers of all proposed
plaintiff classes” must b2£00 or greater, § 1332(d)(5)(B),
and it defines “class memlrto mean “the persons
(named or unnamed) who fallithvn the definition of the
proposed or certified class§ 1332(d)(1)(D). Congress
chose not to use the phrase “named or unnamed” in
CAFA's mass action provisigm decision we understand
to be intentional.

Id. Therefore, “the term ‘persons’ in1832(d)(11)(B)(i) refers to the individuals
who are proposing to join asgitiffs in a single action.ld. The Court
specifically rejected the gument that “persons” should be construed to include
“both named and unnamed real parties tarest,” finding that it “stretched the
meaning of ‘plaintiff beyond recognition.Td. at 743.

The Court cited approvingly two defitons of “plaintiff’: a “party who
brings a civil suit ina court of law,Black's Law Dictionary1267 (9th ed. 2009),
and “one who commences argenal action or lawsuit,” dithe complaining party
in any litigation,”Webster's Third New International Dictionaty 29 (1961). And
it rejected the definition of plaintifis “anyone, named annamed, whom a suit
may benefit.” Id. The Court later reiterated thaetivord “plaintiffs” refers to “the
actual named partieshw bring an action.”ld. at 744. The Court also specifically
rejected the Fifth Circuit’s applicatiasf the “background principle” of analyzing
the unnamed “real parties in interesatsuit” in determimg whether a federal
court has diversity jurisdictionld. at 745.

CIVIL MIUTES—GENERAL 4



UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES—GENERAL

Case No. EDCV-17-228-MWHKSPXx) Date: May 3, 2017
Title: Liberty Mutual Fire Insurance @Gwmpany, et al. v. EZIlo International,
Inc., et al.

The parties dispute whethiississippimandates remand here. Plaintiffs
argue that there are less than 100 naRlaohtiffs here beause there are only
twenty-six insurance companies on faee of the operative Second Amended
Complaint. Defendant argues that, unlMessissippj there are more than 100
namedpersons, the insureds, on whose betmafclaims have been filed by the
insurance companies. Thus, Defendages the Court to deny remand and
conclude that the 145 homeowners preben¢ satisfy the “100 or more persons”
requirement in CAFA. Neithgrarty has pointed to a case pbfississippithat
addresses the decision’s applicationubrsgees or insurance company plaintiffs.

This Court acknowledges thislississippidid not address the precise issue
here. There, the defdants had argued thanamedeal parties in interest should
be counted toward the 100-person requeat. Here, Defendant argues that
namedreal parties in interest shoutdunt. The Second Amended Complaint
includes an exhibit listing each ofetimsureds’ names and which insurance
company is suing on their behalf.

It is true that much of thielississippidecision was devoted to the particular
issues that district courts might fa€ennamed parties we allowed to be
included in the mass action definitioRor example, if “plaintiffs” referred to
unnamed real parties in intstethe district court iMississippimight have been
required to “hold an evidentiary hearit@ydetermine the idéity of each of the
hundreds of thousands emhnamed Mississippi citizens who purchased one of
respondents' LCD produdietween 1996 and 20061d. at 743. The High Court
referred to such possibilities as ‘@uministrative nightmare.'ld. This Court
agrees with Defendant thakete particular aspects of thkssissippidecision are
inapposite here.

The bulk of theMississippidecision, however, appsedo this case. The
Court clearly held that the phrase “100hwore persons” refers to actual plaintiffs
in a case. And “plaintiffs” refers tthdse who bring a civBuit or commence an
action. In this case the only “plaintiffare the twenty-sixnsurance companies
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whose names appear on the face efSkecond Amended Complaint above the
word “Plaintiffs.” To conclude othwvise would flout the Supreme Court’s
holding and all but ignore its thorough textaaalysis. While the insureds here
are named, that does not make them napieadtiffs that should be included in the
CAFA calculus. The Fifth Circuit’'s realgpty-in-interest analysis was specifically
rejected in favor of the “straightforwardasy to administer rule” that only the
“actual named parties who bring action” count toward the 100 person
requirement.Mississippj 134 S. Ct. at 744.

Defendant devotes much of its Oppasitto subrogation law. The Court
does not find these arguments persuasiVething in the Opposition alters the
Court’s legal conclusion that the insurdase are not plaintiffs, in the traditional
sense, in this action. Even if the Cowrere to consider tharguments concerning
subrogation law generally, otheourts have held that “if a subrogee has paid an
entire loss suffered by an insured, it is tinly real party in interest and the only
party that may sue in its own nameNat'l Fire Ins. Co. of Hartford v. Universal
Janitorial Supply Corp.2006 WL 892291, at *2 (D.N.J. Apr. 6, 2006) (citing
United States v. Aetna Cas. & Sur..C288 U.S. 366, 380 (1949)). In addition,
although in the case of partial subrogatimth the subrogor and subrogee are real
parties in interest, “a subrogor that isalrparty in interest in cases of partial
subrogation is not necessarilyparty to the complairit 1d. (emphasis added).

Here, the Second Amended Complaeéms to allege that only the
insurance companies paid any losses. G§6 (“As a result of the water losses
and associated damages, each Plaintiff npagenents to its Insureds . . . ."”)).
Even if the insureds had made paymeittheir own, they were not included as
actual plaintiffs on the face of the SedoAmended Complaint. Therefore, they
should not be included in the “100 or m@e&rsons” requirememind the case must
be remanded.

At the hearing, Defendant’s counseldeaeference to an order issued by
this Court concerning assignmenSimont Ambulatory Surgery Ctr., LLC v.
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UnitedHealth Grp., InG.2015 WL 12733443, at *1 (C.[@al. Apr. 10, 2015). In

that order the Court dealt with the issithether, as a matter of law, certain
assignments gave the plaintiffs standingaige certain claims in light of the anti-
assignment clause in the relevant congriadthat order construing ERISA is of

little relevance here. EhCourt’s decision to remand this case is based, in part, on
the bright-line rule established by thepseme Court: “persons” in the mass action
provision means “plaintiffs."There are not 100 plaiffs and the action therefore
must be remanded.

Accordingly, the Court concludes that the Motion musGIBRANTED..
2. Timeliness of the Notice of Removal

Although the Court hasraady concluded thatmeand is required here, it
will nonetheless address the timeliness issue raised by Plaintiffs. Plaintiffs argue
that removability of the case becamearion February 11, 2016, when the First
Amended Complaint was fileafter the consolidation dhe claims by the Superior
Court. As Defendant points out, howeueryas not clear at the time that the
consolidation was for more than only greal purposes. Therefore, Defendant
states, it could not remove the casthat time. Defendant’'s argument is
supported by a recent decision of the Nintrc@it, which held tht “if 200 or more
plaintiffs in separate actions propose aiitgting their cases solely for pretrial
purposes, that . . . is insufficietat trigger removal jurisdiction.’Dunson v. Cordis
Corp, _ F.3d__,2017 WL 1364987, at *2 (9th Cir. Apr. 14, 2017).

The Court agrees with Defendant thia Notice of Removal was timely
filed.

.  CONCLUSION

The CourtGRANTS the Motion to Remand ardRDERS that this action
be REMANDED to San Bernardino County Superior Court.
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IT IS SO ORDERED.
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