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orre v. Nancy A. Berryhill D

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

JOANNE E. INTORRE, ) NO. ED CV 17-260-KS

Plaintiff, )
\Z ; MEMORANDUM OPINION AND ORDER
NANCY A. BERRYHILL , Acting ;
Commissioner of Social Security, )
Defendant. )
)
INTRODUCTION

Joanne E. Intorre (“Plaintiff”) filed a Corfgont on February 142017, seeking review
of the denial of her applications for disabillhgnefits under Titles nd XVI of the Social
Security Act. (Dkt. No1.) The parties have consentpdrsuant to 28 U.S.C. § 636(c), tc
proceed before the undersign&nited States Magistrataudge. (Dkt. Nos. 11-13.) On
November 29, 2017, the parties filed a Joinp@ation. (Dkt. No. 23 (“Joint Stip.”))
Plaintiff seeks an order reversing the Comnoissr’s decision and ordering the payment
benefits or, in the alternative, remanding fatlier proceedings. (Joiftip. at 25-26.) The

Commissioner requests that the ALJ's decisiorafiened or, in the kernative, remanded
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for further proceedings.Id. at 26-27.) The Court hasken the matter under submissio

without oral argument.

SUMMARY OF ADMINISTRATIVE PROCEEDINGS

On March 13, 2013, Plaintiff, ko was born on July 22, 195%rotectively filed an
application for disability insurance benefits (“DIB”) andpplemental seaity income
(“SSI”) under Titles Il and XVI of the Act. (Aministrative Record (“AR”) 21, 202-15.) In
both applications, Plaintiff [leged disability commencing obecember 15, 2011 due tdg
depression; numbness in her back, neck, ants;adiabetes; and arthritis. (AR 93, 106
Plaintiff previously worked aa food services manager, umifts sales representative, rout
sales-delivery driver supervisor, and mangtu (AR 31-32.) After the Commissioner
denied Plaintiff's applicationsitially (AR 119-20) and on reconsidation (AR 151-52),
Plaintiff requested a hearing (AR 168).

At a hearing held on June , 19015, at which Plaintiff gpeared with counsel, an
Administrative Law Judge (“ALJ") heard tamony from Plaintiff and a vocational exper
(“VE”). (AR 42-88.) On December 14, 2015, the ALJ issueduafavorable decision

denying Plaintiff's applicationfor SSI and DIB. (AR 21-33 On December 22, 2016, the

Appeals Council denied Plaintiffiequest for review. (AR 1-3.)

SUMMARY OF ADMINIST RATIVE DECISION

The ALJ found thaPlaintiff had not engaged in suéstial gainful activity since her

December 15, 2011 alleged onsgate and that Plaintifhad the following severe
impairment: degenerative disc disease of theblar and cervical spin (AR 23.) The ALJ

! Plaintiff was 53 years of age atthlleged onset date. (AR 82.) Under agency regulations, she was considg

person closely approaching advanced dde§ 404.1563(d).
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concluded that Plaintiff did ndtave an impairment or combination of impairments that met
or medically equaled the severity of any inmpeents listed in the Commissioner’s Listing of
Impairments. (AR 26.) The ALJ made tweparate residual functional capacity (“RFC?)
determinations of Plaintiff'exertional limitations: firstfor the period of December 15
2011 to March 31, 2014, he concluded thairRiff had an RFC for light work; and second,
for the period from April 1, 20140 the date of the ALJ'decision on December 17, 2015,
he determined that Plaintiffad an RFC for sedentary worKAR 27.) The two separate
RFCs were based on the ALXetermination that Plaintiff$ack condition appeared td
worsen beginning in April 2014. (AR 28.)

Specifically, from the alleged onset dateotigh March 31, 2014he ALJ determined
Plaintiff had the RFC to:

lift and carry 20 pounds occasionallydaten pounds frequently; stand and walk
for six hours out of an eight-hour workdwith regular breaks; sit for six hourg
out of an eight-hour workday with relgn breaks; push anpull within the

weight limits indicated for lifting and carrying; balance, crouch, and climb

[®X

ramps and stairs frequently; stoop, kneehwl, and climb ladders, ropes, an

scaffolds occasionally; and no otleertional or nonexertional limitations.

(AR 27.) For the period since April 1, 2014¢ ALJ determined Plaiiff had the RFC to:

Lift and carry ten pounds occasionabynd less than ten pounds frequently;
stand and walk for two hours out of eight-hour workday with regular breaks|,
a cane is necessary for wialgg with the other hand aiable to lift and carry
small articles like docket files, ledgeesd small tools whilevalking; a walker
Is necessary for walking a distance ofren¢than 20 yardssit for six hours out

of an eight-hour workday with regulareaks; push and pull within the weight

3
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limits indicated for lifting and carryinggalance, crouch, and climb ramps ar
stairs frequently, stoop, kneel, cravahd climb ladders, ropes, and scaffolq

occasionally; and no other exertal or nonexertional limitations.

(1d.)

For the first period—December 15, 2011 March 31, 2014—the ALJ found thaf
Plaintiff was capable of performing her pastevant work as a manicurist, both as sf
actually performed it and as it is generally parfed in the national ecomy. (AR 32.) For
the second period from April, 2014 to the date of the ALJ’s decision on December
2015, the ALJ found that Plaiff was capable of performing her past relevant work as
manicurist only as it is generally performedd.) Accordingly, the ALJ concluded thaf

Plaintiff was not disabled within theeaning of the Social Security Actld()

STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405(g), this Coureviews the Commissioner's decision t
determine whether it is free from legal errodaupported by substial evidencein the
record as a wholeOrn v. Astrue 495 F.3d 625, 630 (9th C2007). “Substatml evidence
is ‘more than a mere scintilla but less thaneppnderance; it is sucklevant evidence as g
reasonable mind might accegd adequate to gogrt a conclusion.”Gutierrez v. Comm’r of
Soc. Se¢.740 F.3d 519, 522-289th Cir. 2014) (citationsomitted). “Even when the
evidence is susceptibte more than one rational interpagon, we must uphold the ALJ’s
findings if they are supported by inferescreasonably drawn from the recordJolina v.
Astrue 674 F.3d 1104,110 (9th Cir. 2012).

Although this Court cannot substitute its discretion for the Commissioner’s, the C

nonetheless must review the record as a gholeighing both the evidence that suppor
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and the evidence that detracts from the [Commissioner’s] conclusiangenfelter v.

Astrue 504 F.3d 1028, 1035 (9t@ir. 2007) (citations omitted)Desrosiers v. Sec’y of
Health & Human Servs846 F.2d 573, 576 (9th Cir. 1988“The ALJ is responsible for
determining credibility, resolmg conflicts in medical t&imony, and for resolving
ambiguities.” Andrews v. Shalalé3 F.3d 1035, 1039 (9thir. 1995)(citations omitted).

The Court will uphold the Commissioner’s dgon when the evidence is susceptib
to more than one rational interpretatioBurch v. Barnhart 400 F.3d 676, 679 (9th Cir.
2005). However, the Court may review onlg tteasons stated by the ALJ in his decisiq
“and may not affirm the ALJ on a grod upon which helid not rely.” Orn, 495 F.3d at
630; see also Connett v. Barnha40 F.3d 871, 874 (9th Ci2003). The Court will not
reverse the Commissioner’s decision if it is basedharmless error, whicexists if the error

11

Is “inconsequential to the ultimate nondisability determination|f despite the legal error,

‘the agency’s path may asonably be discerned.’'Brown-Hunter v. Colvin806 F.3d 487,
492 (9th Cir. 2015) (citations omitted).

DISCUSSION

Plaintiff alleges the follwing three errors:

(1) The ALJ's RFC determinain failed to properly aaunt for the opinion of

Plaintiff's treating physiciaand other medical evidence;

(2) the ALJ failed to propér evaluate the credibilityof Plaintiff's subjective

complaints; and

(3) the ALJ's determination at Step Foraised an unresolvedonflict with the

Dictionary of Occupational Titles and other occupational mater{dtsint Stip. at 4-5.)
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For the reasons discussed below, the Coomtcludes that the second issue warratr

reversal and remand for furthedministrative proceedings.

l. REC Determination (Issue One)

Plaintiff contends that the ALJ's RFC detenation failed to amount for the opinion
of her treating physician, Dr. Sodagar-Matvyaand other medical findings regarding he

back impairment. (Joint Stip. at 5-9.)

A. Applicable Law

A claimant’s RFC represents the most arakt can do despite his or her limitationg

20 C.F.R. 88 404.1545(a)(1), 416.945 (a)Re¢ddick v. Chaterd57 F.3d 715, 724 (9th Cir.
1998);Smolen v. ChateB0 F.3d 1273, 129119 Cir. 1996). An AL)'s RFC determination
“must set outall the limitations and restrictions of the particular claimantalentine v.
Comm’r SSA574 F.3d 685, 690 (9th Cir. 2009) (emgisain original). In particular, the
RFC determination must account for the opinadna claimant’s treating physician unles
that opinion is properly rejectedsee Carmickle v. Comm’r, SS#83 F.3d 1155, 1164 (9th
Cir. 2008).

The opinion of a treating source is generalhjitled to greater weight than the opinio
of doctors who do not treat tleéaimant because treating sources are “most able to provig
detailed, longitudinal picture” of a claimantsedical impairments and bring a perspecti
to the medical evidence theannot be obtained from objective medical findings alddee
Garrison v. Colvin 759 F.3d 995, 1012 (9th Cir. 2014%ee also20 C.F.R. 88
404.1527(c)(2), 416.927 (c)(2). Teject an uncontracted opinion of dreating physician,

Its

=

[92)

le a

e

the ALJ must provide “clear and convincimgasons that are supported by substantial
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evidence.” Ghanim v. Colvin 763 F.3d 1154, 1160-61 (9tir. 2014). If, however, the
treating physician’s opinion is contradictdry another medical source, the ALJ mus
consider the factors set out in 20 C.F§8 404.1527(c)(2)-(6and 416.927(c)(2)-(6) in

determining how much wvight to accord it. These fac®include the “[llength of the

v

treatment relationship and the frequency oaremation” by the treating physician, the¢
“[n]Jature and extent of the treatment redaship” between the patient and the treating
physician, the “[s]Jupportability’df the physician’s opinion ith medical evience, and the
consistency of the physician’s opinion with tleeord as a whole. BhALJ must articulate
“specific and legitimate reasonbat are supported by subdiah evidence” to reject the

contradicted opinions of a treating physicidhanim 763 F.3d at 1161.

B. Analysis

Plaintiff's treating physician, Dr. Sodagslarvasti, completed a Physical Residua
Functional Capacity Questionnaire in June 28b8ut Plaintiff's physical limitations. (AR
592-93.) Dr. Sodagar-Marvasti treated Riéfiron a regular basis from January 12, 2011
through June 11, 2013, and notedt he saw Plaintiff every-3 months, “sometimes morg

frequent.” (AR 592.) He cohaded that “in my opinion, [Plaintiff] cannot work at this

time.” (AR 592.) In relevant part, he specified that he would limit Plaintiff to standing|for

five minutes at a time, sitting for less than tiaurs in an eight-hour work day, and lifting
less than 10 pounds at a time. (AR 592-9Bi¢ also stated that Plaintiff had significan
limitations in reaching, handling, and fingegi (AR 593.) Neither of the ALJ's RFC

—+

determinations incorporated these limitatiagarding Plaintiff's maipulative abilities.
(AR 27.)

Dr. Sodagar-Marvasti’'s opinion was conti@dd by the opinions of Dr. Vicente
Bernabe, an examining orthopedist, and twam-examining state agency physicians, O
Jacobs4eeAR 102-04, 115-16), and Dr. Lizarrarase€AR 132-33, 147-48). Dr. Bernabs

=
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performed an orthopedic contgdion with Plaintiff on July31, 2013, a little over a month
after Dr. Sodagar-Marvasti's questionnaire. (B06-11.) Dr. Bernabe noted that Plaintiff’s
medical records reflected a “diagnosis of degative disc disease at L3-L4 and L5-S1 wit
lumbar spondylosis” based on airay report dated May 32013; a degenerative narrowing
of her cervical spine based on an x-ray défiy 13, 2013; and a normal examination (
her left shoulder. (AR 506.Pr. Bernabe also noted that Piaif moved in and out of the
office and examination room wiblat any assistive devices,” “sits and stands with norn
posture”, her gait was normal atghe uses no assistive devidesambulate and is able tg
get on and off the examining table without diffity.” (AR 508.) Dr. Jacobs found in
August 2013, that Plaintiff had exertionaldapostural limitations, but had no manipulativ
limitations. (AR 102-03.) Dr. lzarraras concluded in Janu&§14, based on a review o
Plaintiff's medical recordgthat she had no manipulative ltations and could perform her

previous relevant work as aetlly performed. (AR 134.)

Because Dr. Sodagar-Marvastibpinion was contradictedly the opinions of an
examining physician (AR 506-11) and two stagency physicians (R 102-03, 115-16, 132-
33, 147-48), the ALJ was requirdd state specific and lggnate reasons to reject Dr|

Sodagar-Marvasti's opinion.

The ALJ gave “little weight” to Dr. Sodar-Marvasti’s opinion for two reasons. (AR
30-31.) First, the ALJ statatlat Dr. Sodagar-Margdi’s opinion about Riintiff's ability to
work involved an issue resas to the Commissioner andpdmded on “vocational factors
with respect to which Dr. Sodar-Marvasti is not an expert.’{AR 30.) This was not a
specific and legitimate reason. Wéhit is undisputed that ashbility determination involves
an issue reserved to the Commissioree20 C.F.R. 88 404.1527(d), 416.927 (d)(1), this
does not mean that a physician is unqualifiedit®@ a medical opinion about a claimant’
ability to work simply beause the physician is not an estpa every field implicated by a
disability determination. See Reddick v. Chatet57 F.3d 715, 725 {® Cir. 1998) (“In

8
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disability benefits cases such as this, physgimay render medicat]inical opinions, or

they may render opinions on the ultimate essaf disability — the claimant’s ability to
perform work.”);Esparza v. Colvin631 F. Appx. 460, 462 (9t@ir. 2015) (“[T]he fact that

the treating physician’s opinion was on an isgserved to the Commissioner is not by itsq
a reason for rejecting that opinion.”). AlthoughAlnJ is not bound by such an opinion, th
ALJ still must providelegally sufficient reasons to reject itReddick 157 F.3d at 725.
Because Dr. Sodagar-Marvastogpinion about Plaintiff's abty to work was competent
evidence on the ultimatssue of disability, the opinion coultbt be rejected merely becaus

of his apparent lack of exgese in vocational factors.

Nonetheless, this error was harmlesslight of the ALJ's second reason, whicl
Plaintiff does not challengeThe ALJ stated that Dr. Sodagdarvasti “did not adequately
explain the opinion.” (AR 30-31.) Speciilty, the ALJ explained that Dr. Sodagar
Marvasti “did not cite medidly acceptable objective clinicadr diagnostic findings,” in
either the opinion or thtreatments notes from the same diduat the opinion appeared to b
based largely on Plaintiff's “subjective cohajmts with little con&leration of positive

objective clinical or diagnostic findings”; artdat “checklist opinions are weak evidence

best.” (AR 31.) The Court agrees thatrbtite opinion (AR 592-93) and the treatment note

from the same date (AR 456) latkevidentiary support from olgjive clinical or diagnostic

findings, or was in the forraf an unexplained checklist.

The Ninth Circuit has repeatedly heldatha treating physician’s opinion may b
properly rejected under these circumstanc8se Thomas v. Barnha@278 F.3d 947, 957

f

D

D

At

D

(9th Cir. 2002) (“The ALJ needot accept the opinion of any physician, including a treating

physician, if that opinion is brief, conclugp and inadequately supported by clinicd
findings.”); Tonapetyan v. Halte242 F.3d 1144, 1149 (9th Cir. 2001) (holding that treati
physician’s opinion that was fisupported by rationale or treant notes, and offered ng

objective medical findings” to suppaditagnoses was properly rejecte@rane v. Shalala
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76 F.3d 251, 253 (9th Cir. 1995) (holdingathan ALJ permissigl rejected “check-off
reports that did not contain amxplanation of the bases ofeth conclusions”). Thus, this
was a specific and legitimate reason to agclittle weight to tle treating physician’s

opinion, and reversal is not warrantal this basis.

Finally, Plaintiff identifies various othesbjective medical findings to challenge th
ALJ's RFC determination. (Joi Stip. at 5-7.) For examgl x-rays repeatedly showec
severe degenerative disc diseand other back disorders; aRthintiff reported pain in her
neck, right arm, lower back, and left legld.(at 6.) It is unclear, however, how suc
medical results translate into specific functiogelicits that would have been relevant to th
ALJ's RFC determination.See Morgan v. Comm’r of the SS9 F.3d 595, 601 (9th Cir.
1999) (explaining that an ALJ need not creditdioel evidence that did not “translate ints
specific functional deficits which preclude work activitySge also Decker v. BerryhiB56
F.3d 659, 665 (9th Cir. 2017)qmmenting that a district coud “not required to interpret
for itself test results in the way that [a clainjam@nted”). Thus, such evidence by itself als

does not compel reversal because of the ALJ’s RFC determination.

[I. Plaintiff's Credibility (Issue Two)

Plaintiff contends that the ALJ failed togwide legally sufficient reasons to reject he
subjective symptom testimony. (Joint Stip. at 14-17.)

A. Applicable Law

An ALJ must make two findings before determining that a claimant’s pain or symg
testimony is not credible. Treichler v. Comm’r of SSA775 F.3d 1090, 1102 (9th Cir

2 Effective March 28, 2016, Sociat&urity Ruling (“SSR”) 16-3p superceded SSR 96-7p, which required the A
to assess the credibility of a claimant’s statements. SSR 16-3p focuses on the existence of medical causd
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2014). “First, the ALJ must dermine whether the claimant has presented objective meqg
evidence of an underlying impairment whicbuld reasonably be expected to produce f{
pain or other symptoms allegedltl. (quotingLingenfelter 504 F.3d at 1036). “Second, i
the claimant has produced tleatdence, and the ALJ has not aataned that the claimant is
malingering, the ALJ must provide specificeat and convincing reasons for rejecting tk
claimant’s testimony regardingetseverity of the claimant’'s symptoms” and those reas
must be supported by subgiahevidence in the recordTreichler, 775 F.3d at 110X%ee

alsoMarsh v. Colvin 792 F.3d 1170, 1174.2 (9th Cir. 2015)Carmickle 533 F.3d at 1161
(court must determine “whether the ALJ’'s arbee credibility finding . . . is supported by

substantial evidence under ttlear-and-convincing standard”)

In weighing a plaintf's credibility, the ALJ may consger a number of factors,
including: “(1) ordinay techniques of credibility evaltian, such as the claimant's
reputation for lying, prior inconsistent satents concerning the symptoms, and oth
testimony . . . that appears less than can(fjl;unexplained or inadequately explaing
failure to seek treatment or tollow a prescribed course tkeatment; and (3) the claimant’s
daily activities.” Tommasetti v. Astry®d33 F.3d 1035,d39 (9th Cir. 2008 The ALJ must
also “specifically identify the testimony [from the claimant th&lip or he finds not to be
credible and . . . explain what evidence undermines the testimdmgithler, 775 F.3d at
1102 (quotingHolohan v. Massanari246 F.3d 1195, 1208 9 Cir. 2001)). “General
findings are insufficient.” Brown-Hunter 806 F.3d at 493 (quotingeddick v. Chaterl57
F.3d 715, 722 (9tiCir. 1998)).

evaluation of “the consistency of the individual's statetmeabout the intensity, persistence, or limiting effects
symptoms with the evidence of record without consideration of the claimant’s overall ‘charactghfaintess’.” See
Guide to SSA Changes in Regulations and Rulings 2016-17, June 2017. The revision is not applriini¢ifts
application here, which was filed on March 28, 2013. But the Ninth Circuit has ackigedlehat SSR16-3p is
consistent with existing precedent that requires that the assessments of an individual's testimony be focaisexdirg e
the “intensity and persistence of symptoms” after the ALJ has found that the individual has medically determ
impairments that could reasonably be expected to produce those symptewigo v. Berryhill 862 F.3d 987, 1000, n.5
(9th Cir. 2017).
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B. Analysis

At the administrative hearing, Plaintiff té&td about the limitations arising from he
physical and mental impairments. (AR B6:) She had neck sy twice, in summer
2014 and again in May 2015. (AR 52-539he testified that her neck problem makes
difficult to move her head for activities such as driving. (AR521) In addition, she had
pain in her lower backnd blisters on her hands and fe@&R 64-65.) She wdified that she
needs to use a walker “dependimig how far [she’s] going to Mla” (AR 72.) She uses a
cane for shorter distancedd.] She stated that she canfsitonly ten minutes at a time and

cannot use a computer becaosarm pain. (AR 72-74.)

The ALJ found that Plaintiff had medicallgeterminable impairments that coul
reasonably cause her symptoms but thattéstimony about the limiting effects of thos
symptoms was “not entirely credigbfor the reasons explained tims decision.” (AR 29.)

But nowhere else in the decision did the JAclearly articulate any reasons for thi

conclusion discounting Plaintiff'sredibility as to her subjecevsymptoms. This despite the

ALJ's acknowledgement that there was recOesdidence of increased severity of th
claimant’s impairments” refleatein an April 18, 2014 officevisit. (AR 30.) “A finding
that a claimant’s testimony is not credible ‘rhbe sufficiently specific to allow a reviewing
court to conclude the adjudicator rejected thaimant’s testimony on permissible groung
and did not arbitrarily discredit aatinant’s testimony regarding pain.Brown-Hunter 806
F.3d at 493 (quotin@unnell v. Sullivan947 F.2d 341, 345-46 (9%ir. 1991) (en banc)).

The ALJ did not make a sufficiently speacifinding to allow the Court’s review.

The Commissioner contends that the Adidl cite two reasons for the advers
credibility determination(1) the absence of objective mediegaidence to support Plaintiff's
complaints, and (2) Pldiff’s failure to seek treatment without an adequate explanati
(Joint Stip. at 19-20.) But although the ALJ did generally distlusse issues, the ALJ

12
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never clearly linked them to &htiff's credibility. The Courimay not, in the first instance,
supply such a linkrom the ALJ's general discussionslsewhere in the administrative
decision, of the objective medical evidermed Plaintiff's treatment historySee Brown-

Hunter, 806 F.3d at 494 (hding that an ALJ’s failure tdink the record to a claimant’s
testimony was legal error that “could not bereoted by the district court’s statement g
links between claimant’s testimorand certain medical evidenceBurrell v. Colvin 775

F.3d 1133, 1139 (9tiCir. 2014) (rejecting a link between an ALJ’s findings about t
medical record and the adverse credibility deteation elsewhere ithe opinion where the
ALJ “never stated that he rested his adverselibility determination on those findings” an(

“did not make a specific findinlinking a lack of medical recostto Claimant’s testimony”);

Gonzalez v. Sullivarf14 F.2d 1197, 12002 (9th Cir. 1990) (rejecting a link between an

ALJ’s finding of possibly adverse evidenesmd the adverse credibility determination i
another portion of the decision where the ALJ dot “specifically link” the evidence to his
conclusion that claimant’'s excepain testimony lacked credibilitysee also Vasquez v
Astrue 572 F.3d 586, 592 (9th 1Ci2009) (declining to attoute an ALJ’'s discussion of

physicians’ opinions to the adverse credibility determination in anptiréion of the ALJ’s

} ==

n

decision). Thus, the Court declines to attrbtlte reasons cited by the Commissioner to the

ALJ’s adverse credility determination.

This conclusion is consistent with the m@eneral principle that a district court ma
not affirm an ALJ’s decision in a Social Sety case for reasons that the ALJ did ng
actually articulate.See Connett v. Barnhar340 F.3d 871, 874 (9th Cir. 2003) (citi&gEC
v. Chenery Corp 332 U.S. 194, 196 (1947)).

Accordingly, the absence of any reviewable reasons in support of the ALJ's ad
credibility determination constited reversible legal error.
I
I
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[1l. Step Four Determination (Issue Three)

Finally, Plaintiff contends that the ALJt&etermination that she can perform her ps
relevant work as a manicurist raised comdligvith the Dictionary of Occupational Titles
(“DOT”) and other occupational material€loint Stip. at 21-22.)

A. Applicable Law

At step four of the sequentiavaluation process, a claimant has the burden of show
that she can no loeg perform her past relevant workinto v. Massanari249 F.3d 840,
844 (9th Cir. 2001); 20 C.F.R. 88 404.1520¢416.920(e). The ALJ still has a duty at st¢
four to make specific findings as to the clantia residual functional capacity (“RFC”), the
physical and mental demands of the past relevant work, and the relation of the re

functional capacity to the past workRinto, 249 F.3d at 845.

The ALJ may take the testimony of a VE todithat a claimant casr cannot continue
her past relevant workPinto, 249 F.3d at 845. However elDictionary of Occupational
Titles (“DOT”) is the Commissioner’s “primargource of reliable job information” and
creates a rebuttal presumptiontasa job classification.Johnson v. ShalaJ&60 F.3d. 1428,
1434 n.6, 1435 (9th Cir. 1995ee also Tommasetti v, Asty&33 F.3d 1035, 1042 (9th Cir
2008). An ALJ will ask the VE if his testiomy is consistent with the DOT and “obtain
reasonable explanation for any apparent conflidassachi v. Astrye486 F.3d 1149, 1153
(9th Cir. 2007) (citing Social Seaty Ruling 00-4p). In sum, atep four, “[in order for an
ALJ to accept vocational expert testimony thantradicts the Dictionary of Occupationg
Titles, the record must canh ‘persuasive evidence support the deviation.””Pinto, 249
F.3d at 846 (quotingohnson 60 F.3d at 1435).
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B. Analysis

At step four, the ALJ accepted the vocatioaegpert’'s testimony that Plaintiff could
perform her past relevant work as a manicur{gtR 32.) Plaintiff corénds that substantial
evidence does not support thistermination for two reasons:) (Rlaintiff lacks a license to
work as a manicurist; and (Plaintiff has limitations in hehands that preclude her fron

performing the postural requirements of the mamstwccupation. (Joint Stip. at 21, 22.)

Plaintiff has submitted two types of agational materials to support these
contentions about the manicurist job. FirBtaintiff has attached an excerpt from the

Occupational Outlook Handbook, lpished by the Department b&bor, describing the statg

licensing requirements for barbers, cosmetologists, and other personal appearance workers

(Joint Stip., Exhibit A at 3-4°) Second, Plaintiff has attachadportion of the DOT section
for the occupation of manicurist.ld( at 1-2.) According to the DOT, a manicurist must
engage in frequent reachingandling, fingering, and fédag. DOT No. 331-676-010

(Manicurist).

As a threshold matter, the Commissioner contends that Plaintiff forfeited | her

arguments because Plaintiff's counsel did Imahg any of these occupational materials {o

—+

the ALJ’s attention, as potential sources of tonfduring the administrative hearing. (Join

Stip. at 24.) The Court agrees only in part.

To the extent that Plaintiff's argumentgeemised on the ALJ’s failure to consider thie

Occupational Outlook Handboodér any other vocational matats apart from ta DOT, that

3 The Occupational Outlook Handbook alsts the more relevant occupations of “manicurists
and pedicurists,” which als@quire a state licens&eehttps://www.bls.gov/oolpersonal-care-and-
service/manicurists-and-pedicurists.htm#taflaét accessed on March 1, 2018e also Dudum v.
Arntz, 640 F.3d 1098, 1101 n.6 (9th Cir01A) (federal courts may take judicial notice qf
government websites).

15




© 00 N o 0o A~ W DN B

N NN NN DNNNMNNRRRRRPRRR R R
0 N oo 0o A WN P O O 0N OO O B W NN P O

argument is forfeited.See Shaibi v. BerryhjliB70 F.3d 874, 882 (9th Cir. 2017) (holdin
that an ALJ has no obligation to consideya sponte possible conflicts arising from
vocational materials such asetl®ccupational Outlook Handboolgs amendedNo. 15-

16849, slip op. at 16-17 (94ir. Feb. 28, 2018). On thether hand, Plaintiff's argument
premised on the DOT is not foitied by her failure to raise ¢hpotential conflict during the
administrative hearing, because the Commrssi’'s own rulings impasan affirmative duty
on the ALJ to resolve DOT conflicts withoutgard to how theonflict was raised. See

Lamear v. Berryhill 865 F.3d 1201, 1206 amd5 (9th Cir. 2017) (“[O]ur law is clear that g
counsel’s failure does not relietlee ALJ of his express duty teconcile apparent conflicts
[with the DOT] through questioning”) ifng Social SecurityRuling 00-04p);Shaibj 870
F.3d at 882 (“It is true that an ALJ isqured to investigate and resolve any apparg
conflict between the VE's testimony and the DOT, regardless of whether a claimant
the conflict before the agency.”). Thusetlonly argument preserved here is the o

premised on the DOT: an apparent andesalved conflict betweerPlaintiff's hand

limitations and the DOT's stated requirementsrefuent reaching, handling, fingering, and

feeling for the manicurist occupation.

Plaintiffs DOT argument daenot warrant reversal of the ALJ's decision, for tw
reasons. First, Plaintiff's focus on the D@®es not account for the ALJ's alternativ
finding that was independent of the DOT, for the initial period from December 15, 201
March 31, 2014. For that period, the ALJufa that Plaintiff could perform her pas
relevant work as a manicurist, both as genesallg actually performed(AR 32.) Only one

finding — general performance actual performance — isqgeired to uphold the ALJ’'s

step four determination for the initial perio&ee Pintp249 F.3d at 845. The ALJ’s actual

performance finding was based not on the D@, on Plaintiff's owndescription of what
the manicurist occupation involved. (AR 32As Plaintiff described it, the manicurisf
occupation as she actually perfaudhit involved lifting up to 2@ounds; standing, kneeling

and sitting; and lifting buckets of spa wate(AR 61-62.) The ALJ did not make any
16
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findings about Plaintiff’'s functional limitations for the initipériod (AR 27) that conflicted
with this description.Cf. Pintq 249 F.3d at 845 (rejecting &i.J’s finding that a claimant
could perform her past relevant work as skctually performed itvhen the claimant’s
testimony about what the job involved conflatterith the ALJ’s findings of her functional
limitations). Thus, based on the existing recong, ALJ’s step foudetermination for the

initial period from December 12011 to March 31, 2014 de not warrant reversal.

Second, the ALJ’s step four determioatifor the subsequent period from April 1
2014 to December 17, 2015, which was basdelyson the DOT, did not raise a potentig
and unresolved conflict. The hand limitatiathst Plaintiff claims raised a DOT conflict

could not havedone so because ti#d.J never incorporated theshand limitations in the

RFC determination for that period. In the afxse of that prerequisite, no conflict arose.

Instead, by arguing that she has hand limitatibias the ALJ did not properly account for
Plaintiff is challenging the adjuacy of the RFC itself, rath#tan identifying a subsequen

conflict with the DOT. But the primary evides that Plaintiff cited to challenge the RFC

determination, the opinion of Dr. Sodagar+Masti, was properly rejected because it w

inadequately explained and supported, asudsed above. Plaintiff cites no other medic

evidence of hand limitations that should hdeen incorporated by the ALJ in the RFC

determination. Plaintiff therefore has nooperly raised a DOT conflict. Thus, based g
the existing record, the Al's step four determination forelsubsequent period of April 1
2014 to December 17, 2015a0not warrant reversal.

IV. Remand For Further Ad ministrative Proceedings

For the reasons discussed above, the onlg issuranting reversal is the absence of

sufficiently specific evaluatiomf Plaintiff’'s subjective symptom testimony. This matte

however, is not appropriate for a remand #n award of benefits because furthe

administrative proceedings, specifically witbspect to a legally sufficient evaluation g
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Plaintiff's subjective symptom testimony, wld serve a useful purpose of resolving
outstanding factual issuesSee Dominguez v. ColyiB08 F.3d 403, 407 (9th Cir. 2015
(“Unless the district court concludes that hat administrative procdengs would serve no
useful purpose, it may not remand witlligection to provide benefits.”) (citinBurrell v.

Colvin, 775 F.3d 1133, 114(®th Cir. 2014))see also ConnetB40 F.3d at 876 (remanding
for further administrative procdangs where the ALJ failed toquerly consider a claimant’'s

subjective symptom testimony).

Accordingly, the Court remands this matter further administrve proceedings in
which the ALJ is directed toonduct an appropriately suppsst assessment of Plaintiff’s

subjective symptom testimony.
CONCLUSION

For the reasons stated above, IT ISBCBHRED that the decision of the Commissioner
is REVERSED, and this caseREMANDED for further procedings consistent with this

Memorandum Opinion and Order.

IT IS FURTHER ORDERED that the Clerk thfe Court shall serve copies of this
Memorandum Opinion and Order and thdglment on counsel fé?laintiff and for

Defendant.

LET JUDGMENT BE ENERED ACCORDINGLY.

DATE: March 8, 2018 7 3““‘"‘ L'%‘“"‘y&-—

KAREN L. STEVENSON
UNITED STATES MAGISTRATE JUDGE:
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