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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

MARCIANA ALEXIS MADISON, Case No. EDCV 17-444 AFM

Plaintiff,
MEMORANDUM OPINION AND
ORDER REVERSING AND

NANCY A. BERRYHILL, Acting REMANDING DECISION OF
Commissioner of Social Security, COMMISSIONER

V.

Defendant.

Plaintiff seeks review of the Comssioner’'s final decision denying h
applications for disability isurance benefits and supplkemal security income. |
accordance with the Court's case mamaget order, the parties have filg
memorandum briefs addressithige merits of the disputadsues. This matter now
ready for decision.

BACKGROUND

Plaintiff applied for disability insurare benefits and supplemental secu
income, alleging that she became disalaled unable to work on August 31, 20(
Plaintiff's claim was deniednitially and on reconsideration. An Administratiy
Law Judge (“ALJ") conducted hearings ontQ@mer 7, 2014 and July 16, 2015,

which Plaintiff, her attorney, and a vocational expert (“VE”) were preg
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(Administrative Record (“AR”) 33-78.)In a July 24, 2015 written decision th
constitutes the Commissioner’s final decisitre ALJ found thaPlaintiff retained
the residual functional capacity (“RFC”) torfirm a restricted range of light wor
The ALJ further determinedhat Plaintiff's RFC di not preclude her fron
performing jobs that exist in sigieint numbers in the national econon
Accordingly, the ALJ found Plaintiff nodisabled at any time from August 3
2009, her alleged onset datieough the date of the ALJ’s decision. (AR 14-27.)
DISPUTED ISSUES

1.  Whether the ALJ's residual functial capacity (“RFC”) finding was

supported by subgstgal evidence.
2.  Whether the ALJ erred in finding dh Plaintiff's impairments did ng
meet or equal section 1.02A of thesting of Impairmers, 20 C.F.R. Pt
404, Subpt. P, App. 1.
3.  Whether the ALJ properly assessediftiff's subjective complaints.
STANDARD OF REVIEW
Under 42 U.S.C. 8§ 405(g), the Court mwvs the Commissioner’s decision
determine whether the Commissioner'sidings are supported by substan

evidence and whether the prodegal standardsvere applied.See Treichler v

Commissioner of Social Sec. Admi775 F.3d 1090, 1098 (9th Cir. 2014).

Substantial evidence means “more thanmere scintilla” but less than
preponderanceSee Richardson v. Peraje#02 U.S. 389, 401 (1971)jngenfelter

v. Astrue 504 F.3d 1028, 1035 (9th Cir. 2008ubstantial evidence is “suc¢

relevant evidence as a reasonable mindhinaccept as adequate to suppor

conclusion.”Richardson 402 U.S. at 401. Where evidmnis susceptible of mor

! Plaintiff's “Issue No. 1" includesboth a challenge to the ALJ's RF
determination and a challengethe ALJ’s conclusion #t Plaintiff's impairments
did not meet or equal Listing 1.02A. (ECF No. 23 at 3-7.) Plaintiff's argument
more appropriately viewed as two separate issues.
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than one rational interpretation, themissioner’s decision must be uphefke
Orn v. Astrue495 F.3d 625, 630 (9th Cir. 2007).
DISCUSSION
1. Plaintiff's RFC

The ALJ summarized Plaintiff's medicaaords, which reveal that Plainti

ff

Is morbidly obese with a history of racent right knee dislocations and patellar

instability. (AR 434, 453, 52628.) A February 2013 MRI dPlaintiff's left knee
revealed an anterior cruciate ligamésdir. (AR 540-541.) A December 2013 M

of Plaintiff's right knee revealed an antaricruciate ligament tear and degenerat

joint disease. (AR 551-552, 569-570.)January 2014, Plaintiff underwent surge

on her right knee to repair the anteravuciate ligament. (AR 498-499, 541, 5%

615.) June 2014 x-rays of Plaintiff's fileknee showed moderate to sevs
degenerative joint diseas with medial join space narrowing. (AR 46¢
Examination notes indicate that Plaintiff's left knee has a limited range of m(
(AR 453.) Plaintiff's prescribed medicatiomelude Norco, MS Contin (morphine
Lidoderm patch, among other&egeAR 435.)

After considering the record, the Alfdund that Plaintiff suffered from the

following severe impairmest obesity; history of right patella dislocation w
patellar instability, status post surgical repa January 2014; internal derangem;d
of the left knee; asthma; and bipolasatider. (AR 19.) The ALJ concluded th

Plaintiff retained a RFC to perform a limd range of light work, an assessm

that included the ability to stand or wdlk two hours in an eight-hour day. (AR

21.)

Plaintiff challenges the ALJ's determinat that she retains the capacity
stand or walk for two hours in an eighbur day, arguing that the ALJ failed
properly consider evidence supporting Pldiistidisability. Plaintif, however, does
not point to any medical evidence coniding the ALJ's RFC assessment, 1

could she. Review of the record confirtigat the medical experts opined tf
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Plaintiff was able to stand or walk for at least two hours in an eight-hour Sieg.

AR 91, 108, 122, 134.) Dr. Vicente Bwabe, a Board Certified Orthopeg
Surgeon, found that Plaintiff was able stand or walk continuously for one hg
for a total of six hours in an eight-hour day. (AR 510, 519.)

Plaintiff argues that the ALJ impropgriejected the statagency medica
consultants’ opinions that she requieesane for prolonged ambulation. (ECF |
23 at 5.) This argument is unavailing ®everal reasons. To begin with, the A
was entitled to rely upon the contrary mediealdence to conclude Plaintiff did n
need for an assistive device — nam#tg undisputed absence of a physicig
prescription for an assistive device abd Bernabe’s opinion that no assisti
device was medically necessary. (AR 55Q9.) In addition, the ALJ reasonab
attributed less probative value to the stagency medical consultants’ opinio
because they were issued in May 2013 and November 2013, prior to Pla
surgery to repair her righinee. (AR 22.) Finally, the question of whether Plain
needs a cane for prolonged ambulatiom@ determinative of Plaintiff's RF(
assessment. Even the state agency medamasultants who opined that Plaint
needed an assistive device provided ai€ RSsessment consistent with the AL
conclusion. That is, the state agency roaddconsultants found that Plaintiff wq
able to stand or walk for two hours in @aight-hour day. (AR 91, 108, 122, 134.)

Next, Plaintiff argues that the ALJ faileéd consider the combination of h
obesity and her bilateral knee impairments in making his RFC determination.

No. 23 at 6.) Generally, where there isdewice of obesity, the ALJ must determi

2 In her memorandum, Plaintiff states, “[if important to note that Dr. Bernal
has since been removed as a consult&kaeniner by this Administration in Marg
of 2017, at least in part because of hnsupportable medicapinions.” (ECF No.
23 at 5-6.) The Commissioner has presented evidence that Dr. Bernak
removed due to complaints of rudeee (ECF No. 25 at 6; ECF No. 2!
(Declaration of Lynn Harada).) Plaintiff does not argue that the ALJ was
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the effect of the eimant’s obesity upon her otherpairments, her ability to work
and her general healtBee Celaya v. HalteB832 F.3d 1177, 118@®th Cir. 2003);
see also20 C.F.R. Part 404, Subpart Rppendix 1, 77 1.00Q, 3.001 & 4.0(
(directing adjudicators to “consider armgdditional and cumulative effects
obesity” because obesity is taedically determinable ipairment often associatg
with” musculoskeletal, respiratory or cadascular impairments that “can be
major cause of disability imdividuals with obesity,” and stating that the combir
effects of obesity with other impairmentnay be greater than expected with
obesity).

Here, the ALJ discharged that duty.eTALJ found that Plaintiff's obesit

was one of her severe impaeents, and stated that he considered the entire r¢

including the effects of all of Plaifitis impairments before rendering his RF

determination. (AR 19-25.) Although ofiy can complicate musculoskele;

impairments, the ALJ adequately consa&terthe combined functional effects
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Plaintiff's obesity and other impairmentsfinding her capable of a restricted range

of light work. Plaintiff fails to point totreatment notes, diagnoses, or any of
medical evidence of any functional limitati caused by Plaintiff's obesity that t
ALJ should have considered, but did re&¢e Burch v. Barnhgart00 F.3d 676, 684
(9th Cir. 2005) (the ALJ did not err becautaimant “has not set forth, and there

no evidence in the record, of any functibhanitations as a result of her obesity

that the ALJ failed to consider.”fdarshman v. Comm'r of Soc. Se2016 WL
2962212, at *5 (E.D. Cal. Mag3, 2016) (ALJ did notre in assessing impact (
claimant’s obesity where claimant failedgoint to evidence supporting contenti
that his obesity caused further limitais than those assessed by the ALd)jillo
v. Astrue 2009 WL 4908839, at *6 (C.D. Cdec. 11, 2009) (same).

Plaintiff's remaining argument is thalhe ALJ's RFC assessment failed
take into account Plaintiff's subjective colaipmts. According to Plaintiff, she hg

“maintained consistently throughout thelevant time period ... that she is 1
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capable of being on her feet for morarnha few minutes at a time and requires

use of an assistive device when standimgwalking.” (ECF No. 23 at 5.) This

argument essentially challenges the Al JXejection of Plaintiff's subjectiv
limitations, a claim that is discussed below.

2. Listing 1.02A

Plaintiff contends that the ALJ erred fimding that her impairments did n
meet or equal section 1.02A of the ting of Impairments20 C.F.R. Pt. 404
Subpt. P, App. 1. Specifically, she maintatinat “when her obesity is considered
combination with her degenerative knees)e meets or equals Listing 1.02A. (E
No. 23 at 7.)

Plaintiff bears the burden of showingattshe has an impairment that me
or equals the criteria of a listed impairme3tirch, 400 F.3d at 683. To “meet”
listed impairment, a claimant must estdfltkat his or her condition satisfies eg
element of the listed impairment in questi®ee Sullivan v. Zeblgg93 U.S. 521
530 (1990);Tackett v. Apfel180 F.3d 1094, 1099 (9@ir. 1999). To “equal”’ g
listed impairment, a claimant “musttablish symptoms, signs, and laboratt
findings” at least equal in gerity and duration to all ofhe criteria for the mog
similar listed impairment.Tacketf 180 F.3d at 1099-100 (quoting 20 C.F
404.1526)see Sullivan493 U.S. at 531.

In order to be considered presumply disabled under Listing 1.02A,

claimant must demonstrate that (1) slas major dysfunction & major peripherall

weight-bearing joint (i.e., hip, knee, ankle) characterized by gross anatom
deformity and chronic joint pain and stifsse with signs of limitation of motion ¢
other abnormal motion of the affectgdint; (2) medical imaging reflect
narrowing, destruction, or kylosis of the affected jot; and (3) the dysfunctio
results in an ‘“inability to ambulateeffectively, as defined in [Listing
1.00(B)(2)(b)(2)].” 20 C.F.RPart 404, Subpt. P, Apf, 88 1.02, 1.02A. Listing

1.00B2b defines “inability to ambulate effecly” as an “extreme limitation of th
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ability to walk,” and provides a non-exhaus list of examples, including “th

inability to walk without tle use of a walker, two crutches or two canes,

inability to walk a block at a reasonabpace on rough armeven surfaces,” and

“the inability to carry out routine ambulatory activities, such as shopping
banking.” 20 C.F.R. Pt. 404, Subpt. P, App. 1, 88 1.02A, 1.00B2b.

Plaintiff does not contend that apfysician found that her impairments n
or equaled a listing. To the contrary, theyomledical opinion on the issue is that
H. Amado, M.D., who found that Plaifftivas not presumptively disabled und
Listing 1.02. (AR 90.)

Plaintiff's argument that the ALJ failed consider the cuabined affect of
her obesity before concluding that shd dot meet Listing 1.02 fails for the sar
reasons her RFC challenge fails. It is Plaintiff's burden to establish whether o
in fact resulted in a level of fictional loss equal to a Listin@gacom v. Colvin
2013 WL 5372865, at *5 (E.D. Cal. Sept. 2913). As discussed above, the rec
lacks medical evidence demonstrating tR4aintiff's impairments result in th
extreme limitation on walking required by Listing 1.02A. The crux of Plaint
argument is that the ALJ should have badigwner self-reports that she is incapa
of standing or walking. She points tothat medical personnel observed t
Plaintiff appeared for her appointmentsa scooter. (ECF No. 23 at 6.) Neith
Plaintiff's self-reported limitaons nor Plaintiff's use o& scooter not prescribed |
a physician constitutes objective medicaidence of an inability to ambulat
effectively. See Graham v. Colvir2014 WL 1328521, at *@N.D. Wash. Mar. 31
2014) (no error in finding claimant did noteet Listing 1.04vhere there was n
objective evidence of inabilityo ambulate effectivelyleniale v. Colvin2014 WL
1246135, at *2 (C.D. Cal. Ma 24, 2014) (affirming the ALJ’'s finding tha
claimant was not disabled under Listih@2A where the ALJ reviewed claimant
“medical history in detail and found thaetle was no medical evidence to estab

that [claimant’s] knee osteoarthritis wadfguently serious to require the use of
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wheelchair or any other assistive devicd’grez v. Astrue831 F. Supp. 2d 116§
1176 (C.D. Cal. 2011) (claimant failed show she was unable to ambuls
effectively where no physician provideth RFC assessment precluding walki
and where physician concluded claimantld walk four hours in an eight-hot
day); Hamilton v. Astrug2010 WL 3748744, at *7 (C.DCal. Sept. 22, 2010
(“Plaintiff's self-reports of symptomand functional limitabns based on hip an
joint pain cannot suffice to raise the setyeof her related impament to that off
Listing 1.02A.”).

3. Plaintiff's Subjective Complaints

Plaintiff argues that the ALJ failetb properly consider her subjectiy
complaints about her symptoms and limaas. Specifically, Plaintiff contends th
the ALJ improperly rejected her assertioattshe was unable to stand or walk
more than a few minute@ECF No. 24 at 8-10.)

Plaintiff appeared at both hearingsangsa four-wheel walker with a sec
(AR 40, 69.) Plaintiff explained that she began using the walker in January
after her knee surgery, and claimed tia used it “all the time.” (AR 69.) Befo
the surgery, Plaintiff usedaane “for more than a yeattAR 70.) Plaintiff said thaj
she used the walker because she was “ogtelyl unstable” and that she expectec
use it for the rest of her life. (AR 41.) Aading to Plaintiff, she is able to staf

only for “maybe two or three minutes” beéoshe has to sit dowdue to the pain.

(AR 68-69.) She is able to walk only faw feet” before she needs to rest. (4
323))

Where, as here, a claimant hasesented evidence of an underlyi
impairment and the record is devoid affirmative evidence of malingering, th
ALJ’s reasons for rejecting the claimangsbjective symptom agtements must b
“specific, clear and convincingBurrell v. Colvin 775 F.3d 1133, 1136 (9th C
2014) (quotingMolina v. Astrue 674 F.3d 1104, 1112 (91ir. 2012)). “Genera

findings [regarding a claimant’s credibilit@re insufficient; rdher, the ALJ must
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identify what testimony is not credible and what evidence undermines
claimant’s complaints.’Burrell, 775 F.3d at 1138 (quotingester v. Chater81
F.3d 821, 834) (9th Cir. 1995)). The ALJiadings “must be sufficiently specifi

to allow a reviewing court to concludée adjudicator rejeet the claimant's

testimony on permissible grounds and did adbitrarily discréit a claimant's
testimony regarding painBrown-Hunter v. Colvin806 F.3d 487, 493 (9th Ci
2015) (quotingBunnell v. Sullivan947 F.2d 345-46 (9th €i1991) (en banc)). A

reviewing court should nohave to speculate regand the ALJ's grounds fof

5 the

)

N
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rejecting a claimant’s subjective symptom testimdawynnell 947 F.2d at 346, an

“implicit” findings that a claimant’s tésnony in not credible are insufficient.

Albalos v. Sullivan907 F.2d 871, 874 (9th Cir. 199@@er curiam). “The clear an
convincing standard is the most demagdrequired in SociaBecurity cases.
Garrison v. Colvin 759 F.3d 995, 1015 (9th Cir. 2014).

Factors the ALJ may consider whenkimg such determinations include t
objective medical evidence, the claimarnteatment history, the claimant’'s dai

activities, and incondgisncies in testimonyGhanim v. Colvin763 F.3d 1154, 116

(9th Cir. 2014)Bray v. Comm’r of Social Sec. Admi&54 F.3d 1219, 1221, 122

(9th Cir. 2009);Tommasetti v. Astryes33 F.3d 1035, 103@th Cir. 2008). In
addition, conflicts betwee a claimant’s testimonyand the objective medic:
evidence in the record can undamma claimant’s credibilityMorgan v. Comm’r
of Soc. Sec. Admin169 F.3d 595, 600 (9th Cir. 199%ee general20 C.F.R.
88 404.1529(a), 416.929(a) (explainingow pain and other symptoms &
evaluated).
The Commissioner does not allege thagre was affirmative evidence

malingering, and therefore the ALJ wasgjuged to articulate specific, clear a
convincing reasons for rejecting the ghkel severity of Plaintiff's subjectiv

symptoms. The ALJ’s reasons dot meet this standard.
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The Commissioner points to the follong reasons supporting the ALJ
credibility determination: (a) Plaintiff etted to continueanservative treatmen
(b) Plaintiff's daily activities, specificallyer ability to care for her four-year-o
daughter, were inconsistent with PlaintifBssertion that she could only stand
two to three minutes before needingsig and (c) the medical evidence did 1
support Plaintiff's allegegtanding and walking limitadns, including her allege
need for an assistive walking device. (ECF No. 25 at 9-10; AR 23-24.)

(a) Conservative Treatment
The Commissioner argues that the JAlproperly discounted Plaintiff’

subjective allegations by relying upon RIl##f election to continue conservatiy

treatment. (ECF No. 25 at 107he ALJ’s discussionbmut Plaintiff's conservative

treatment is found in a single sententta: January 2015 the claimant’s physici

discussed rigfitknee arthroplasty witthe claimant, but giveher age, the claimar

elected to continue consmttive treatment.” (AR 23 (tng Exhibit B15F, p. 16).)

The portion of the record cited byetiALJ includes the following notation:

| talked about the natural hisy of the disease. Given the

arthritis, | stated that knee arthrapty would be the most definitive
treatment, as well as providingptimal long-term paint relief.
However, given the patient’s agealso talked about the conservative
treatment options that we havehich include steroid injections,
viscosupplementation, physical tapy, bracing, and electrotherapy.
After weighing the options the pent elected to pursue a steroid
injection along with OA bracing at this time.

(AR 605.)

3 The ALJ misstated the evidem These medical recorddate to Plaintiff's left
knee. (AR 604-605.)
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Notwithstanding the Commissioner’s argument, it is not evident that the
actually considered Plaintiff's “consetwge treatment” as a basis for discounti
her credibility. The portion of the ALJ'sedision consists of his recitation
Plaintiff's medical history and does notrport to analyze Platiff's credibility.
Even assuming the ALJ meant tosim such reliance was improper.

A conservative course of treatment eardermine a claimant’s allegations
debilitating painCarmickle v. Comm’r, Soc. Sec. AdmbB3 F.3d 1155, 1162 (9t
Cir. 2008);0rn, 495 F.3d at 638. Here, Plaintiff's medical records demons
frequent treatments over the course of mamonths; the consistent use of narcg
pain medication (including morphine ahtbrco), a Lidoderm patch, a knee bra
at least one cortisone injection to Plaiffgifeft knee; and four Orthovisc lubrica
injections to her left kneeSE€eAR 447, 449, 452, 455456-457, 464, 603-62(
630-631.)

Courts in this district generally haveund the use of nantic medication in

conjunction with other treatments b@ non-conservative treatme8ee Martinez v,

Colvin, 2015 WL 4270021, at *6 (C.CCal. July 13, 2015) (citintapierreGutt v.
Astrue 382 F. App’x. 662, 664 (9tltir. 2010) (treatmentonsisting of “copious’
amounts of narcotics, occipital nerveotis, and trigger point injections n
conservative))Soltero De Rodriguez v. ColyiB015 WL 5545038, at *4 (C.D. C4g

ALJ
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Sept. 18, 2015) (claimant’pain management planomsisting of narcotics anE
t

narcotic-like medications in addition tepidural steroid injections was n
conservative)Christie v. Astruge2011 WL 4368189, at *4 (C.D. Cal. Sept. !
2011) (treatment with narcotics, steroideictions, trigger point injections, epidur
injections, and cervical traction was mmnservative). Further, although a sin
steroid injection may be coidgred conservative treatmesge Martinez v. Colvjn
2015 WL 4270021, at *6 (C.D. Cal. July 12015), regular steroid injectior
generally are notSee, e.g., Veliz v. Colvigp15 WL 1862924, at *8 (C.D. Ca

Apr. 23, 2015) (collecting cases and concluding that injections are gen
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deemed non-conservative treatment whenaamant's pain is ‘fieated (generally

ineffectively) with a series of regulanjections and more invasive procedures
(citations omitted));Samaniego v. Astrue2012 WL 254030, at *4 (C.D. Cal.
Jan. 27, 2012) (treatment not consenatwhen the claimanivas treated “on &
continuing basis” with steroid and anestib injections and narcotic medication);
Huerta v. Astrug2009 WL 2241797, at *4 (C.D. Caluly 22, 2009) (treatment

including a “series of epidural steroid egfions into [claimant’s] cervical spine

was not conservative).
Considering the entire record, whichnaenstrates that over the course
many months, Plaintiff underwent at leastefiinjections of either steroids or

lubricant designed to treat her knee paid ased copious amounts of narcotic p

medication, it was error to reject Plaffi¢ subjective complaints on the ground

that her treatment was “conservativ&ée, e.g.Hernandez v. Colvin2015 WL

7853777, at *4 (C.D. Cal. Dec. 2, 2018he ALJ improperly considered the

claimant’'s treatment to be conservatiwhere the claimant obtained “repea

injections for pain, prescriptions for natic pain medication (including Tramad

and Vicodin) and surgeryalthough the surgery occudeseveral months after
Plaintiff's last insured date)”Pldham v. Astrue2010 WL 2850770, at *9 (C.D.

Cal. July 19, 2010) (“The length of the redgof treatment] over time, the intensi
of certain procedures, ande evidence of the numeronsedications that Plaintif
took to alleviate pain render any gament that Plaintiff's treatment w
“conservative” unconvincing.”).

(b) Daily Activities

An ALJ may consider “whether thelaimant engages in daily activitie

inconsistent with the alleged symptain@and whether “the claimant repor
participation in everyday activities indicady capacities that are transferable t
work setting,” and “[e]Jven where thesactivities suggest some difficul

functioning, they may be grounds for discrediting the claimant's testimony {
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extent that they contradict clainad a totally debilitating impairment.Molina v.
Astrue 674 F.3d 1104, 1112113 (9th Cir. 2012)see Garrison759 F.3d at 101§
(only if claimant’s level of activity werénconsistent witther claimed limitations

would those activities have any bearing on her credibility).

Here, Plaintiff testified that she tookare of her four-year-old daughte

When the ALJ asked if there were “any tshi@vhen she was unable to take carg
her daughter or felt like she was not “uptto Plaintiff responded, “No, not ever,
(AR 67.) In her Function Rmrt, however, Plaintiff idicated that her mothe

helped her take care of her daughter, éesgly if | can’t get out of bed.” (AR
319.) Plaintiff's Function Report also inclugla statement that Plaintiff plays with

her daughter and her toys “daily” afdithout problems.” (AR 322.) Following
this statement, Plaintiff added, “If | hapain | can’t do any of that....” (AR 322.)

At the hearing, Plaintiff also testifigtlat she was able to do the cooking @
“all the things” she needed to do insittee house, although sometimes she hz:
little help with the cooking. (AR 67.) lher Function Report, however, Plaint
indicated that she needed assistance dressing as well as getting in and ot
shower. Plaintiff stated that she made bed and prepared simple meals, but {
meal preparation required only affeninutes of standing. (AR 320.)

Finally, Plaintiff stated that she weatitside “about three days a week” g

attended church once a week. (AR 321.) Shefied that she was “definitely” able

to attend her four-year-old daughter'sgchool events. (AR 66-67.) According
her Function Report, when Plaintiff lafte house, she travelled by car and ot}
came along “in case” sheeded help. (AR 321.)
The ALJ’s decision addresses Ptdfis daily activities as follows:
In activities of daily living, theclaimant has mild restriction.
According to function reports, thelaimant is only restricted in
activities of daily living due to physal impairments. (Exhibits B4E

and B5E). The reports also indicate the claimant goes outside three
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times a week and attends churelgularly. (Exhibits B4E and B5E).
She also testified she has little difficulty caring for her daughter.

* ok
Other than getting help with cooking sometimes because of knee pain,
the claimant testified she has nmiplem caring for her four-year-old
daughter and attending thechool events. This type of activity is
inconsistent with the claimant'ssigmony that she can only stand two
to three minutes before needing to sit.

* ok
The undersigned finds the claimaatd her mother, Ella Mack, not
entirely credible regarding the linmg effects of the claimant's
physical symptoms (Exhibits B4E and B5E; Testimony). The claimant
Is undoubtedly limited because obflateral knee condition, but the
objective medical and other evidenakrecord does not support her
alleged limitations. The claimartestified she has always used a

mobility device, a cane prior to éhsurgery, and a walker and knee

brace after the surgery, but she is able to care for her young daughter

with little difficulty andattend her school events.

(AR 20, 23-24.)

As an initial matter, Plaintiff contels that the ALJ misrepresented wi

Plaintiff does to care for her daughterdapoints to her Function Report, in whi
she stated that her mother helped her farbeer daughter, “especially if | can’'t g
out of bed.” (ECF No. 24 at 11 (quoting AR 319RJaintiff’'s contention is
unpersuasive. A fair reading of the dearsireflects that the ALJ considered f
Function Reports — identified as ExhibBglE and B5E — but adopted Plaintiff
hearing testimony that she was unequivocallile to take care of her daught&eé

AR 67.) In doing so, the ALJ implicitly jected the inconsistent statements] i
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Plaintiff's Function Report.

Plaintiff argues that the ALJ's consideration of her daily activities

erroneous because none of the activitiestifled are necessarily inconsistent w
her subjective limitations. (ECF No. 2314t). Given the recordhe Court agrees.

“Engaging in daily activities that arsncompatible with the severity d
symptoms alleged can support averse credibility determination.Ghanim v.
Colvin, 763 F.3d 1154, 1165 (9th Cir. 2014).Mdeheless, the ALwas required tc

explain which particular activity he cadsred incompatible with Plaintiff's

allegation that she could not stand walk for more than a few minute§ee
Burrell, 775 F.3d at 1138 (error wherén& ALJ did not elaborate omhich daily
activities conflicted withwhich part of Claimant’s testimony”).

Of course, the ability to care for a childay be inconsistent with disablin]
limitations. SeeMolina, 674 F.3d at 1113. At the sartimme, the mere fact that
claimant is able to care for a small chittbes not constitute an adequately speg
conflict with her reported limitationsTrevizo v. Berryhill 871 F.3d 664, 682 (9t
Cir. 2017). In the cases where caring fachéld has been found a sufficient ba
for making an adverse credibility findingourts have pointed to a specific activ
— e.g, walking children to school — thabflicted with the claimant’s allege
limitations. See, e.g., Molina674 F.3d at 1113 (“the ALJ could reasona
conclude that Molina’s activities, includj walking her two gandchildren to anc
from school, attending church, shopping, &mking walks, undermined her clain
that she was incapable of being aroundpbe without suffering debilitating pan
attacks.”); Rollins v. Massanayi261 F.3d 853, 857 (9tkir. 2001) (the ALJ

properly found that claimaistallegation of totally diabling pain was undermine

4 At the hearing, Plaintiff did not clairthat she required assistance in caring
her daughter. Nor did Plaintiff testifydhshe required assistance cooking. Insts
she explained that she was able to coolher own, but someaties she received
“little bit of help” “finishing it up.” (AR 67.)
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by her ability to attend to “all of [her twgoung] children’s needs; meals, bathir
emotional, discipline, etc.” without astsance from her husbanand her ability to
make daily outings to her son’s schogdccer games, amaekwondo lessons).

Unlike Molina andRollins the record here contains little information ab

put

what Plaintiff's childcare activities entatle For example, there are no findings

about whether Plaintiff fed, bathed, or dressed her daughter. The ALJ providg
a blanket statement about Plaintiff's ability to care for her four-year-old daug
failing to identify any specific activity wiih that “ability” that he believed wa
inconsistent with Plaintiff's alleged limitations.

When presented with a similar redp the Ninth Circuit has found

improper for the ALJ make ardeerse credibility determinatioffrevizq 871 F.3d

at 682. InTrevizq the ALJ discredited the claiméantsubjective complaints base

upon her ability to care fdner young adoptive childrehe Ninth Circuit notec
that the ALJ failed to develop the recdi@garding the extent to which and t
frequency with which Trevizo picked upetkchildren, played with them, bathg

d on
Jhter

S

them, ran after them, or did any othesks that might undermine her claimed

limitations, nor did the ALJ inquire intavhether Trevizo cared for the childrg
alone or with the assistance of heampichildren or other family memberdd. at
676. It held that becauseetinecord lacked specific imfimation about the claimant
childcare activities, the ALJ could not prolyefind that those activities conflicte
with her subjective complaints and limitatioi. at 682.

Like Trevizq the ALJ’s reliance upon Plaintiff’'s general ability to take ¢
of her daughter to discredit hsubjective complaints was improp&ee Garcia v
Berryhill, 2017 WL 4142223, at *7 (C.D. Cal. Sef8, 2017) (the ALJ improperl
relied upon claimant’s childcare and fostering activities to discredit her subjs
complaints where there was “virtually no information in the record” about

physical activities the childcare entailedf, Workman v. Berryhill2017 WL

4780610, at *9 n.9 (D. Or. @23, 2017) (the ALJ propky relied upon claimant’s
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childcare activities to discredit herlgactive complaints, distinguishingrevizo
because the record Workmanprovided details as to what the claimant’s childc
activities involved, including evidence thtte claimant was the only individu

who cared for her two children and tishe fed, clothedgnd changed them).

are

Al

The ALJ’'s reliance upon Plaintiff's other daily activities is similarly

inadequate. The ALJ apparently assumed Rhaintiff's ability to “go outside threq
times a week,” attend churamce a week, and attend presol events (presumab
occasionally) was inconsistent with hdleged inability to stand or walk for mor
than a few minutes. However, the recdagks information about what physig
exertion these outings required. For ep&émnthe ALJ made no findings about hc
Plaintiff travelled when she “went outi®,” the distance between her home ;i
church or her home and réaughter’s school, or whedr she required assistan
on these excursions as shgg@ested in her Function Repo#t least on this recorqg
the ALJ’s assumption that the physical deds of Plaintiff’'sdaily activities were
at odds with her alleged litations is not supportedsee Garrison,/59 F.3d at
1015-16 (noting that “[w]e hee repeatedly warned that ALJs must be espec
cautious in concluding that daily activiti@se inconsistent with testimony abc

pain, because impairments that wouldquestionably preclude work and all t

\U

y
e
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and

ce

jally
ut

ne

pressures of a workplace environment witeofbe consistent with doing more than

merely resting in bed all ddyand holding that the ALJreed in concluding that th
claimant’s reported daily activitieswhich “included talking on the phon
preparing meals, cleaning her room, antping to care for her daughter,” we
inconsistent with her pain complaint§poden v. Colvin2016 WL 6407367, at *{
(C.D. Cal. Oct. 28, 2016(the ALJ improperly relied upon claimant’s ability
perform a caregiver job “22 hours a weekd engage irvarious exertiona
activities such as cooking, cleaninghopping, doing the laundry, carryir
groceries, and driving a car,” because Ahd did not explain how those chores

other activities contradicted claimant®ibjective symptom testimony or we
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transferable to a work settingdandoval v. Colvin2014 WL 4854565, at *12 (C.D.

Cal. Sept. 30, 2014) (it was not clear tltddimant’s daily activities, including
taking her son to school, doing unsped chores, attending church, a
occasionally driving, were inconsistenwith claimant's alleged limitationg
“particularly given her statements that sheely, if ever, drives alone, spends p

of the morning lying down, and spés most of her day at home9ee generally

Webb v. Barnhart433 F.3d 683, 688 (9th Cir. 2005) (“The mere fact that a plaintiff

has carried on certain daily activities, suah grocery shopping, driving a car,
limited walking for exercise, does not inyaway detract from her credibility as
her overall disability. One does not need&‘utterly incapacitated’ in order to
disabled.”) (quoting/ertigan v. Haltey 260 F.3d 1044, 1050 (9th Cir. 2001)).

Citing Plaintiff's ability to performbasic activities without explaining ho
these activities are inconsistent with Pldiis complaints is legally insufficient
Accordingly, reliance upon Plaintiff’'s dailgctivities is an inadequate basis for {
ALJ’s credibility determination.See Brown-HunteiB806 F.3d at 493-94.

(c) Medical Evidence

The ALJ correctly pointed out that meedical evidence supported Plaintiff
allegation that she was unable to stand/alk for more than a few minutes. To t
contrary, the medical expertoncluded that Plaintiff was able to stand or w
anywhere from two to six hours in a&anght-hour day. (AR91-92, 108-109, 122
134, 510, 519). Further, @¢hALJ found no medical evidence supporting Plainti

alleged need for an assistive device sagla cane or scooter. (AR 22-24.) The A

also relied upon Dr. Bernabe’s repardncluding that there was no medi¢

necessity for an assistive device. (AR 510, 519.)

Lack of objective medicagvidence is a factor an ALJ can consider in

credibility analysis, but it cannot form thelsdasis for a credibility determinatiop.

SeeBurch, 400 F.3d at 681 (“Although lack ohedical evidence cannot form t

sole basis for discounting patiestimony, it is a factor #t the ALJ can consider in
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his credibility analysis.”). Because the Ak other two reasons are insufficient, 1
absence of medical evidence alone islagtlly sufficient tosupport his advers
credibility determinationSee Robbins v. Social Sec. Admi#66 F.3d 880, 884
(9th Cir. 2006) (where ALJ’s initial rean for adverse credibility determinatic

was legally insufficient, his sole remaining reason premised on lack of mjg

support for claimant’s testimony was legally insufficiedt)ght v. Social Sed.
Admin, 119 F.3d 789, 792 (9th Cir. 1997JA] finding that the claimant lacks

credibility cannot be premised wholly oraeck of medical support for the sever
of his pain.”).
REMAND FOR FURTHER ADMI NISTRATIVE PROCEEDINGS

Ninth Circuit case law “precludes a dist court from remanding a case f
an award of benefits unless @@n prerequisites are metDominguez v. Colvin
808 F.3d 403, 407 (9th Cir. 201@jitations omitted). “Thelistrict court must first
determine that the ALJ made legal error, such afiling to provide legally]
sufficient reasons for rejecting evidence. If the court finds such an error, it mu
next review the record as a whole and deiee whether it idully developed, is
free from conflicts and ambiguities, antl assential factual issues have bg
resolved.” Id. (citation and internaquotation marks omitted).

Although the Court has found error dscussed above, the record on
whole is not fully developed, and factuasues remain outstanding. The iss
concerning Plaintiff's alleged disabilityshould be resolved through furth
proceedings on an open record beforeaper disability determistion can be mad
by the ALJ in the first instance3ee Brown-Hunter806 F.3d at 496see also
Treichler, 775 F.3d at 1101 (remaridr award of benefitss inappropriate wher
“there is conflicting evidence, and notl &ssential factual issues have be

resolved”) (citation omitted)Strauss v. Commissioner of the Social Sec. Adr

635 F.3d 1135, 1138 (9th Cie011) (same where theaord does not clearly

demonstrate the claimant isdbled within the meaning tfe Social Security Act)|.
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Therefore, the appropriate remedyasremand for further administratiy
proceedings pursuant to sentence foudfU.S.C. § 405(g). It is not the Courf

intent to limit the scope of the remand.

IT THEREFORE IS ORDERED thatudgment be entered reversing t
decision of the Commissioner of SociakcBrity and remandinghis matter for

further administrative proceedingensistent with this opinion.

Ay MHoef—

ALEXANDER F. MacKINNON
UNITED STATESMAGISTRATE JUDGE

DATED: 2/20/2018

> For example, if on remand, the ALJ’s finds about Plaintiff’s ability to walk an

stand differ from his original findings, ¢hPALJ may need to prm a new analysis$

of Plaintiff's RFC and reconsider whether her impairments meet or equal a L
See Carranza v. Colvjr016 WL 3124612, at *4 (N.D. Cal. June 3, 2016)

remand, a new RFC assessment maynéeessary depemdj upon ALJ's new
analysis of claimant’s subjective symptoms).
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