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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

BETH UCHANSKI, Case No. EDCV 17-00843-AFM

Plaintiff, MEMORANDUM OPINION AND
ORDER AFFIRMING DECISION OF

V- COMMISSIONER

NANCY A. BERRYHILL, Acting
Commissioner of Social Security,

Defendant.

Plaintiff filed this action seeking revieaf the Commissioner’s final decisic
denying her application for aped of disability and disabijtinsurance benefits. |
accordance with the Court's case mamaget order, the parties have filg
memorandum briefs addressitng merits of the disputagsues. This matter is no
ready for decision.

BACKGROUND
On August 19, 2013, Plaintiff filed application for a pend of disability and

disability insurance benefits, alleginglisability beginning May 4, 2012.

(Administrative Record (“AR”) 149-150.) &htiff's application was denied initiall
and on reconsideration(AR 98-105.) A hearing took place on August 20, 2(
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before an Administrative Law Judge (“AbJat which Plainfif, her non-attorney
representative, and a vaiaal expert (“VE”) were present. (AR 46-73.)

On November 20, 2015, the ALJ issued a decision finding that Plg
suffered from the following seere impairments: musculoligamentous sprain cery
spine; overuse syndrome bilateral uppéramities; tendinitislateral epicondylitis;
DeQuervain’s tendinitis; carpal tunnel syndrome; cervical C6 radiculopathy;
disc bulge; disk osteophyte complex; niajepressive disorder, single episode; i
personality disorder. (AR 30.) The ALJtdemined that Plaintiff retained th
residual functional capacity (“RF) to perform a range dight work as defined ir
20 C.F.R. 8 404.1567(b). (AR 32.) Amg the limitations assessed by the A

Plaintiff is precluded from ladders, ropes, smaffolds; forceful grasping with he

bilateral hands; and is limiieto non-public, simple, angbutine tasks. (AR 32.
Given the foregoing RFC, the ALJ found tiiaintiff was incapable of performin
her past relevant worl{AR 38.) Howeverbased upon the testimony of the VE, 1
ALJ found that Plaintiff's RFC did not prevent her from performing other jobs
exist in significant numbers in the national economy. (AR 39.) Thus, the
concluded that Plaintiff was not disablechal time from May 42012 to the date o
the decision. (AR 40.)

The Appeals Council denied Plaintiffequest for review (AR 1-7), renderir
the ALJ’s decision the finaletision of the Commissioner.

DISPUTED ISSUES
1. Whether the ALJ properly evaluat¢éhe medical opinion evidence.
2. Whether the ALJ properly assessé&daintiff's subjective sympton
testimony.
STANDARD OF REVIEW

Under 42 U.S.C. § 405(g), this Court rewis the Commissioner’s decision
determine whether the Commissioner'sidings are supported by substan
evidence and whether the propegdk standards we applied. See Treichler v
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Comm’r of Soc. Sec. AdmirZ75 F.3d 1090, 1098 (9th Cir. 2014). Substar

evidence means “more tham mere scintilla” but lesshan a preponderanceg.
Lingenfelter v. Astrue504 F.3d 1028, 1035 (9th Cir. 2007) (citiRgbbins v. Sog.
Sec. Admin.466 F.3d 880, 882 (9th Cir. 2006)Bubstantial evidence is “sug¢

relevant evidence as a reasonable mindhinaccept as adequate to suppo

conclusion.” [d.) This Court must review theécord as a whole, weighing both t

evidence that supports and the evidetit& detracts fronthe Commissioner’s

conclusion.” (d.) Where evidence is susceptible of more than one rat
interpretation, the Commissiong decision must be uphel&ee Orn v. Astryet95
F.3d 625, 630 (9th Cir. 2007).
DISCUSSION

1. Medical opinion evidence

Plaintiff claims that the ALJ erred irejecting the opinions of examinir
physicians Dr. Nancy Woodsnd Dr. Myron Nathan regarding Plaintiffs men
limitations. (Plaintiff's Mem. at 2-7.)

a. Dr. Woods

Relying onBrewes v. Comm’r of Soc. Sec. Adma82 F.3d 1157, 1162 (9t

Cir. 2012), Plaintiff argues that becaube Appeals Council considered additior
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evidence (specifically, a mental headttaluation by Dr. Nancy Woods) but denied

review, the Court must also consider tadditional evidence in its analysis of t
ALJ’s decision. InBrewes the Ninth Circuit held “thawhen a claimant submit
evidence for the first time to the Appe&suncil, which considers that evidence
denying review of the ALJ’s decision, themevidence is part of the administrati
record, which the district court must consider in determining whether
Commissioner’s decision is suppeat by substantial evidenceBrewes 682 F.3d al
1159-60, 1162-63.

Here, the record shows no contact by Bfoods with Plaintiff before th
ALJ’'s November 2015 decisionS€eAR 823.) Dr. Woods' first written evaluatig
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of Plaintiff was a December 6, 2016 questiain® — more than one year after the

ALJ’s decision. Id.) Thus, Dr. Woods assessed Ridi's mental condition afte
the relevant period at issue. While Drowds’ report states that Plaintiff's symptor,
date back to May 4, 2012 (AR 827), it proviaesbasis for this conclusion. Plaint
makes no showing as to how Dr. Woodgamination in 2016 could undermine t
substantial medical evidence supportingAthd’s RFC finding as of November 2(
2015, which includes a comprehensive psyepigial examination of Plaintiff ir
September 2015 by consultatiexamining physician Dr. Belen. (AR 815-2!
Moreover, Dr. Woods’' assessment of majiepressive disorder does not grea
differ from Dr. Nathan'’s evidence, wih the ALJ carefully consideredSéeAR 35-
38.) Finally, the form of Dr. Woods’ evaltian is generally brieand conclusionary
which further discounts theeight of this opinion.See Batson v. Comm’r of Sq
Sec, 359 F.3d 1190, 1195 (9th Cir. 2004) (finding that the ALJ did not err v
discounting evidence that was “conclusignan the form of a check-list” an
therefore lacking in substantive medical findings).

Thus, even with consideration of MWoods’ 2016 report, the Court finds th
substantial evidence supports the ALRBC finding, and Dr. Woods’ report dot
provide a basis for reversal the ALJ’s decision.

b. Dr. Nathan

An ALJ may only reject a treating @xamining physician’s uncontradicte

medical opinion based on cleand convincing reasonsCarmickle v. Comm’r, o

Soc. Sec. Admin533 F.3d 1155, 1164 (9th Cir0@8). If a treating or examining

doctor’s opinion is contradicted by anotlgerctor’s opinion, it may be rejected wi

specific and legitimate reasons that atgported by substantial evidence in

record. [d.) The ALJ satisfies the “substartevidence” requirement by providing

a “detailed and thorough summary of tlaets and conflicting clinical evidenc

stating his interpretation thereof, and making finding$revizo v. Berryhill 871

F.3d 664, 675 (9th Cir. 2017gitations and internal quation marks omitted). Af
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ALJ errs if he rejects a rdecal opinion or gives it littleveight “while doing nothing
more than ignoring it, asserting withoexplanation that another opinion is mg
persuasive, or criticizing it wh boilerplate language thttils to offer a substantiv
basis for his conclusion.Garrison, 759 F.3d at 1012-13 (citations omitted).

Dr. Nathan first examineBlaintiff in January 2014(AR 619.) He conducte
a workers’ compensation psychiatric exation and indicated that Plaintiff wg
temporarily totally disabled from a psyabhic standpoint. (AR 649.) In May 201

Dr. Nathan conducted another psychiag@luation and diagnosed Plaintiff wi

re

D
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major depressive disorder, single episaslbling relational problem; and specific

personality traits or disorders. (AR 579-8BJ)the appointment, Plaintiff was nea

groomed and dressed. (AR 568.) While im®od was depresseaid tearful, there

ly

14

was no evidence of thought disorder or glatideations, and her judgment appeared

satisfactory. (AR 568.) DiNathan reported that Plaintiff appeared to be soc
isolated, spent most of her time in her ro@md did not experience much interes
her daily activities. (AR 58B. Based on his assessme@fither emotional state
Dr. Nathan found that Plaintiff was “preided from emotiordastress.” (AR 584
If Plaintiff received treatment, Dr. Nath&wund that she would remain “temporar
totally disabled,” but without treatment, she would be “permanent and stationg
permanently disabled. (AR 584, 589.)

In December 2014, Dr. Nathan conducte second workers’ compensati

psychiatric evaluation and reported thaiftiff claimed she “can’t handle stress

cried all day, and most dier daily activities were spem her bedroom. (AR 691
709-10.) As Plaintiff had natceived treatment, Dr. Nath concluded that she h;
reached her maximum medical improvemgiR 711.) Plaintiff failed to keep he
scheduled appointment for a psychiateevaluation in May 2015, and Dr. Nath

affirmed his prior impressions. (AR 782.)

1 The ALJ misattributed this statemiéa Dr. Mark A. Mandel. (AR 38.)
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In assessing Plaintiff's mental RFC, thieJ explicitly addressed Dr. Nathan
psychiatric evaluations, including the camon that Plaintiff was temporaril
totally disabled, permanent and stationarypemrmanently disabled. (AR 35, 37, 3
Notwithstanding the different meaning of texof art used in workers’ compensati
cases, an ALJ must transl#tese terms of art into the corresponding Social Sec
terminology in order to ssess the mechl opinion. SeeBooth v. Barnhart181
F. Supp. 2d 1099, 1105-06 (C.D. Cal. 200Bere, the ALJ defied the workers

compensation terms and found them to haveee lenient standards than the Sof

Security law requires. (AR 37.) Faxample, the ALJ defined “permanent
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disabled” in the workers’ compensation context as a person who is unaEIe t
I

complete the tasks of his normal work. (8BR) In contrast, a claimant is disab
in the Social Security context if the af@nt does not have the RFC to perform
requirements of her parelevant worlor any other work considering age, educati
and work experience. (AR 30.) Thus, tie] did not merely dismiss Dr. Nathan
findings as inapplicable in this contexttmoted that, “[tjhe objective clinical an
diagnostic evidence used by the doctocdme to [his] conclsion and included in
the doctor’s reports has been consideréddR 37.) The ALJ also provided a lengt
summary of Dr. Nathan’s observations regagdlaintiff's mental health. (AR 35
The ALJ gave little weight to Dr. Nath@ncontradicted opinion that Plainti

was “precluded from emotiohatress” because that opinion was “too broad
inconsistent with claimant’s mental hératecord.” (AR 38.) Generally, a physiciar
opinion regarding a claimant’s level of impaent may be givefess weight if it is
inconsistent with other substantial evidenso long as the ALJ provides specific ¢
legitimate reasons for that conclusioBee Batsgn359 F.3d at 1195 (an ALJ m4
discredit treating physician’s opinion that is unsupported by the record or obj
medical findings). In the present caske ALJ did not provide a boilerpla
statement, but instead gave clear examplevidence that contradicts Dr. Nathat
opinion. Specifically, the ALJ noted thRtaintiff was able to testify on her ow
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behalf and adhere fwroper hearing room decorurfAR 38.) The ALJ also pointe
to Plaintiff's ability to obtain treatment fderself, answer questions from medi
professionals, adequatelyogm herself, and take capné her basic needs during tl

day — all of which demonstrated that Rt#f's emotional limitations were not g

severe as Dr. Nathan opine@AR 38.) Moreover, thé&LJ did not simply dismis$

Dr. Nathan's findings and declare Pl#in unaffected by stress. Rather, aff
considering the differing mental assesents, the ALJ found Plaintiff to hay

“moderate difficulty” in handling the wsl stresses of gainful employment g

accommodated that by limitinglaintiff to “non-public, simple and routine tasks.

(AR 32, 38.)
For these reasons, the Court conclutlhes the ALJ properly addressed t
conflicting clinical evidenceand provided specific anégitimate reasons for th
weight given to Dr. Nathan’s opinion.
2. Plaintiff's subjective complaints

Where a claimant has produced objeztmedical evidence of an impairme

and there is no affirmative Eence of malingering, an ALJ must provide “specif

clear and convincing reasons” for rejegtithe claimant’s testimony regarding t
severity of the symptomsSeeDiedrich v. Berryhill 874 F.3d 634, 641 (9th Ci
2017). The ALJ’s findings “must be suffeitly specific to allow a reviewing cou
to conclude the adjudicator rejected th@mant’s testimony on permissible groun
and did not arbitrarily discredit aamant’s testimony regarding pain.Brown-
Hunter v. Colvin806 F.3d 487, 493 (9th Cir. 2015) (quotBgnnell v. Sullivan947
F.2d 341, 345-46 (9th Cil.991) (en banc)).

The ALJ may consider a variety ofctars ordinarily used in assessi
credibility, including the claimat’s treatment history or unexplained failure to s¢
treatment, the claimant’'s daily activities, exaggerated complaints,
inconsistencies in testimonyseeGhanim v. Colvin763 F.3d 1154, 1163 (9th C
2014);Bray v. Comm’r of Soc. Sec. Admi&54 F.3d 1219, 1221, 1227 (9th C
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2009); Thomas v. Barnhar278 F.3d 947, 958-59 (9tir. 2002). The ALJ may
also consider conflicts between a olant’'s testimony and the objective medi
evidence in the recordMorgan v. Comm’r of Soc. Sec. Admit69 F.3d 595, 60(
(9th Cir. 1999);see generally20 C.F.R. § 404.1529 (éxplaining how pain an(
other symptoms are evaluated).

Here, the ALJ accurately sunarized Plaintiff's allegations regarding her p
and symptoms as follows:

The claimant testified she was umalb work because of work place
injuries to her hands, elbows, neakd back. She indicated she needed
the assistance of her daughters witbals, cleaning, and laundry. The
claimant noted was unable to holdmaohan a gallon of milk and often
dropped items; had pressure anihpa her neck; and had difficulty
with her low back into her legs. Shtated she was able to walk to her
mailbox and back. Regarding her nadrtealth, the claimant alleged
depression, poor memory, and did tiké talking with others. She
reported she was not receiving treattngr her mental health. The
claimant testified she lived with headult son. She listed her daily
activities: getting up, taking her medtions, isolating herself in her
room, and warming up meals and eatirfghe stated she was able to
shower, watch television, and listeo the radio. The claimant
acknowledged she was able to occasionally run errands.

(AR 33;see alsAR 49-52, 54-64.)

After considering the recd evidence, the ALJ found that Plaintiff's clairn
“concerning the intensity, persistencaddimiting effects of her symptoms are Ig
than fully credible.” (AR33.) The ALJ provided severadasons in support of th
determination. First, th&LJ discredited Plaintiff's cmplaints because he four
them to be inconsistent with the olijge medical evidence. (AR 33.) Althoug
lack of objective medical evidence canrotm the sole basis of a credibili
determination, it is a valid famt for the ALJ to considerSeeBurch v. Barnhart400
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F.3d 676, 681 (9th Cir. 2005). Here, thkeJ accurately summarized the objective

medical evidence and concluded that it dmt support the severity of Plaintiff’

allegations. (AR 33.) In particular, the ALJ noted normal grip strength in th
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and only 10% grip strength loss on the right, no sensory loss in the elbow, an
strength with some decreased motion instheulders. (AR 33.) The ALJ also not
that Plaintiff's low GAF scores of 42 and 4vhich were largelypased on Plaintiff's
subjective complaints, were inconsistent witaintiff's mental health records. (A
36.) For example, mental health evaluatioicated that Plaintiff's thought proce
and content were normal, hgrooming was normal, andeshvas able to rememb¢
items after a delay and daisé sevens and threégAR 36.) In light of the foregoing
record, substantial evidence supported Ahd’s finding on the lack of objectiv

medical evidence to support Riaff's subjective complaints.

Second, the ALJ noted that doctorsihaported exaggerations by Plainti
concerning her limitations and symptomgAR 33, 35.) For instance, the Al

referred to Dr. Mandel's observation that whi&intiff complained of pain all of

the time, the pain should more accurately be described ght“aind intermittent’

and perhaps “slight to modéeavith extensive use.” R 33, 717.) In addition, the

ALJ discussed Dr. Nathan' statement tR&intiff had “magnified and exaggerat
her responses” during the mental hea#sessment. (AR 3%75.) Given this
evidence, the ALJ properly considered Ridi's exaggerated responses as a ¢
and convincing reason for haslverse credibility findingSee Tonapetyan v. Halte
242 F.3d 1144, 1148 (9th Cir. 20(Q&Xxaggeration was a cleand convincing basi
for finding adverse credibility where a af@ant was “uncooperative during cogniti
testing” but “much better when givirgasons for being unable to workQrteza v.
Shalalg 50 F.3d 748, 750 (9th Cir. 1994) (affiing ALJ’s finding that a claiman

was not credible because the claimaritemplaints of painand fatigue were

exaggerated”).

Third, the ALJ referred to Plaintiffanswers in a pain questionnaire, wh

Plaintiff indicated that taking medication allated her pain symptoms. (AR 33, 50.

2 Both test mental functioning. (AR 818.)
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The fact that Plaintiff's pain was addsed by medication alone (without surgery
injections) provided another valid ba$s discounting Plaintiff's credibility. See
Marsh v. Colvin 792 F.3d 1170, 1173 n.2 (9th Cir. 2015) (“routine or conserva
treatment is a clear and convincing reasamfioich an ALJ may reject a claimant
testimony about symptom severity).

Finally, the ALJ found that Plaintiff was not receiving treatment for her all¢
mental impairments. (AR 38 However, Plaintiff also testified that she h
attempted to receive treatment for her mémpairment, but hansurance failed tc
provide coverage. (AR 56-57Given this reason for Plainfti lack of mental healt
treatment, the ALJ could not properly rely thiat lack of treatment as a valid ba
for the credibility determinationSee Fair v. Bower885 F.2d 597, 602 (9th Ci
1989) (an ALJ may not rely om claimant’s “failure tdake pain medication wher
evidence suggests that the claimard bagood reason for not taking medicatior
20 C.F.R. 8§ 404.1530. Nevpeiess, the error in thregard was hanless becaus

of the other clear and convincing reasahscussed aboveahsupport the ALJ’'s

adverse credibility finding.SeeStout v. Comm’r, Soc. Sec. Adm#b4 F.3d 1050
1055 (9th Cir. 2006).
IT IS THEREFORE ORDERE that Judgment be rendered affirming 1

decision of the Commissioner and dissing this action with prejudice.

DATED: 6/19/2018

Aty Mocf—

ALEXANDER F. MacKINNON
UNITEDSTATESMAGISTRATE JUDGE
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