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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

JS-6
CIVIL MINUTES—GENERAL

Case No. ED CV 17-01219-MWF (KXx) Date: September 12, 2017
Title: Jocer Enterprises, Inas.- Compass Construction, Inc.

Present: The Honorable MICHAEL WITZGERALD, U.S. District Judge

Deputy Clerk: Court Reporter:
Rita Sanchez Not Reported
Attorneys Present for Plaintiff: Attorneys Present for Defendant:
None Present None Present
Proceedings (In Chambers): ORDER RE MOTION TO REMAND
[11]

Before the Court is Plaintiff Jocer Enpeises, Inc.’s (“Jocer”) Motion to
Remand (the “Motion”), filed August 9, 2017Docket No. 11). Defendant Compass
Construction, Inc. (“Compass”), filed i@pposition on August 22, 2017. (Docket No.
13). Jocer filed its Reply on August 28, 20XDocket No. 14). The Court has read
and considered the papers filed on the Motion and held a hear®gptember 11,
2017.

For the reasons set forth below, the MotioGRANTED. The parties do not
dispute that the contract at issue contdiaevalid forum selection clause. Compass
fails to meet its burden to show theatforcing the forum selection clause is
unreasonable under the circumstances.

l. BACKGROUND

On April 27, 2017, Joceiléd a Complaint in San Beardino County Superior
Court alleging claims for indemnity, caiftution, apportionment, and declaratory
relief under California Law. See generallfomplaint (Docket No. 1-1)). Jocer’s
claims all arise out of a contract foetdesign and constructiof a horse pen.
(Complaint, Ex. A). Jocer states, and@ass does not dispute, that the pen was
designed and fabricated in FontanaSan Bernardino County, and intended to be
shipped to Florida. (Mot. at 3).
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The operative Complaint also includes following provision, in a section titled
Legal Action/Liquidation Damages:

As an inducement for Buyer/CB to enter into this contract, both parties
have specifically negotiated venue &my legal issues that may arise out
of this contract; therefore, notwitlastding where the contract is signed,
venue shall be located in Fontana, CA.

(Compl., Ex. A). Compass contends, and Jdo&s not dispute, that the contract was
a contract of adhesion, atite venue provision was ngpecifically negotiated by the
parties. (Opp. at 2-3). There are no fedeisdrict court houses in Fontana; there is
only a San Bernardino County SumerCourthouse. (Mot. at 3).

Compass was properly served with the Complaint, and filed its Notice of
Removal on June 20, 201{Docket No. 1).

. DISCUSSION

In general, “any civil action brought in aa®& court of which the district courts
of the United States have original juriditbo, may be removed by the defendant or the
defendants, to the district court[.]” 283JC. § 1441(a). A removing defendant bears
the burden of establishing that removal is progg&se Abrego Abrego v. The Dow
Chem. Cq.443 F.3d 676, 684 (9th Cir. 2006) (per curiam) (noting the “longstanding,
near-canonical rule that the burden on ogal rests with the raoving defendant”). If
there is any doubt regarding the existencsuliiject matter jurisdiction, the court must
resolve those doubts in favor of remding the action to state coui$ee Gaus v. Miles
Inc., 980 F.2d 564, 566 (9th Cir. 1992) (“Fedguaisdiction must be rejected if there
Is any doubt as to the right of removal ie fiirst instance.”). Ineled, “[i]f at any time
before final judgment it appears that the distcourt lacks subjeehatter jurisdiction,
the case shall be remanie 28 U.S.C. § 1447(ckee Kelton Arms Condo. Owners
Ass’n, Inc. v. Homestead Ins. C846 F.3d 1190, 1192 (9th Cir. 2003) (“Subject
matter jurisdiction may not be wad, and, indeed, we havelthi¢hat the district court
must remand if it lacks jurisdiction.”).
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A valid forum selection clause may desagm a particular state court as a forum
for disputes.SeePelleport Inv'rs, Inc. vBudco Quality Theatres, Incf41 F.2d 273,
279 (9th Cir. 1984) (approving applicationtbe Supreme Coug’forum selection
clause jurisprudence “to the miestic context”). A forum s$ection clause may thus be
a basis for seeking remand under 8§ 1447&9e id. Moreover, contrary to Compass’
contention, “the thirty-day statutory time limit does not apply to a motion to remand
based on a forum selection claus&dmm v. ITEX Corp568 F.3d 752, 757 (9th Cir.
2009). Therefore, Jocer’'s Motion, filed 50ydafter the Notice of Removal but before
any proceedings of substance occuirethis Court, was filed timelySee id.
(requiring motions to remand “be brougithin a reasonable time frame”).

Here, the parties do not dispute thatfitbreim selection clause is mandatory, and
designates the city of Fontana as the soteigdor disputes arising out of the operative
contract. The language of the forum set@titlause supports this interpretation; the
clause specifies that &ue shall be located Fontang” (emphasis added). Contrary
to Compass’ suggestion at the hearing, ldmguage excludes this Court, located in
Los Angeles, as a possible venuéhe phrase “venue shak located in Fontana, CA”
uses the same construction as another faelection clause that the Ninth Circuit has
held to be mandatorySeeDocksider, Ltd. v. Sea Tech., Lt875 F.2d 762, 764 (9th
Cir. 1989) (holding that the phrase “[v]enoieany action broughtereunder shall be
deemed to be in . . . Virgiai was mandatory). As the NmCircuit instructed in that
case, “where venue is specified with mandatanguage the clause will be enforced.”
Id. The forum selection clause at isgn this action is thus mandatory.

“Absent some evidence submitted by gaety opposing enforcement of the
clause to establish fraudndue influence, overweening bargaining power, or such
serious inconvenience in litigating in the seleddm so as to deprive that party of a
meaningful day in court,” a forum setemn clause “should be respected as the
expressed intent of the partied?elleport 741 F.2d at 280 (citinghe Bremen v.
Zapata Off-Shore Cp407 U.S. 1, 12-19 (1972)).

The presumption in favor of enforcifgrum selection clauses is sufficiently
strong that the Supreme Court has requaisttict courts to adjust their forum
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selection analysis in three ways whemftonted by one, two of which are relevant
here. Atl. Marine Const. Co. v. U.S. &i Court for W. Dist. of Texa&34 S. Ct. 568,
581-82 (2013). First, the party seekingvoid the forum selection clause “must bear
the burden of showing why the court should tnabsfer the case to the forum to which
the parties agreed.ld. at 582. Second, district courts must deem the parties’ private
interests to favor the preselected forbhatause “[w]hen parties agree to a forum-
selection clause, they waive the righitchallenge the preselected forum as
inconvenient or less convenient for themselvetheir witnesses, or for their pursuit of
the litigation.” Id. “As a consequence, a distraturt may consider arguments about
public-interest factors only.1d. Because the forum ssition clause may have
affected the parties’ expectations wheteeng into the contracor indeed been a
critical factor in the decision to do businedsll, the Supreme Court has instructed
that “[ijn all but the most unusual cases . he‘interest of justice’ is served by holding
parties to their bargain.id. at 583.

Compass contends that the forum setectlause is overly burdensome because
litigating about a pen intended for delivery to a Florida business would inconvenience
Compass and its withessg®©pp. at 3). This argument is foreclosed by the second
adjustment outlined iAtlantic Marine which prohibits the Court from considering the
private interests of the partiescluding their convenience. Undatlantic Marine it
Is presumed that the parieorked such issues outadvance before agreeing to
litigate in the specified forum.

Compass additionally contends that theufo selection clause is unenforceable
because it was not bargained-for, but inclushea contract of adhesion. Relatedly,
Compass contends that the clause is contcaRjorida statute. But it is federal, not
state law, that controls when erdimg forum selection clauseS§eeManetti-Farrow,

Inc. v. Gucci Am., Inc858 F.2d 509, 513 (9th Cir. 198@olding that federal law
applies to the procedural and substantiverpretation of forunselection clauses).

And federal law makes clear that even forsglection clauses included in contracts of
adhesion are enforceabl8eeCarnival Cruise Lines, Inc. v. Shu#99 U.S. 585, 593—
95 (1991) (overruling the Ninth Circuit’s hotdj that adhesive forum selection clauses
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are never enforceable, and explaining thdbag as the clause meets the requirements
of “fundamental fairness” it should be upheld). There is no indication here that the
forum selection clause flouts principlesfohdamental fairness, either through fraud,
lack of notice, or for any other reasoBee idat 595.

Accordingly, the Court concludes thhe Motion is timely, and the forum
selection clause is mandatory and enforteealit the hearing, counsel focused on
what is the real issue here — not whettherclause is enforceable, but what does it
mean? Compass argued ttias District Court has jpisdiction over Fontana, and
therefore remand would be inappropriat€lauses will often specify “any court of
competent jurisdiction” or “the Superior binited States District Court.” But as
discussed above, the specific wording ofdlaise is focused on Fontana. If there
were no Superior Courthouse in Fontanantthat argument would carry more weight.
The intent of the parties was for the forunb®as “local” as possible, and that is
clearly Superior Court, not United States District Court.

. CONCLUSION

For the foregoing reasons, the MotiofGRANTED. The CourREMANDS
the action to the San Bernandi County Superior Court located in Fontana, California.
The CourtORDERS the Clerk to treat this Ordeand its entry on the docket, as an
entry of judgment. Local Rule 58-6.

IT IS SO ORDERED.
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