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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
NABEEL NAIEM SLAIEH and Case No.: CV 17-1404-AB (FFMx)
JOANNE FRALEIGH,
Plaintiffs,
ORDER AFFIRMING
v BANKRUPTCY COURT'S
' DISMISSAL OF APPELLANT'’S
LARRY D. SIMONS, COUNTERCLAIMS [9]
Defendant.

Before the Court is Appellants Nabé&iem Slaieh and Joanne Fraleigh’s
(“Appellants”) appeal from the bankruptcgurt’s June 28, 2017 order granting wit
prejudice Defendant Larry D. Simond/otion to Dismiss. (Dkt. No. %ee also
Defendant’s Excerpts of Rewb(“DER”) Ex. 177.) Hawung reviewed the parties’
briefing and the record before the baniicy court, the June 28, 2017 order is
AFFIRMED .

l. BACKGROUND

Appellant, the debtor in the underlying bankruptcy proceeding, filed a voly
petition for relief under Chapter 7 of Title dithe United States Code on Decemb
18, 2013. (DER Ex. 22.) That same didng bankruptcy court appointed Larry D.
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Simons as Chapter 7 trustee (“Trustee”Appellant’'s Estate. Among the assets in

Appellant’s bankruptcy Estateas his principal residee located at 40834 Baccara
Road, Temecula, Califorai(the “Property”). (DER Ex. 22 at 35.)

Pursuant to his statutory duties to liquidate assets of the Estate, the Trust
marketed the Property for sal8eell U.S.C. § 704(a)(1)A buyer was found, and

on April 6, 2016, the Trustee filed a Sale Motion with the bankruptcy court, seek

authority to sell the property for $635,00DER Ex. 97 at 3,512-3,898.) The
bankruptcy court entered ander granting the Sale Mot on May 26, 2016. (DER
Ex. 129 at 4,689-93.) Appellaappealed the Sale Orderthee United States Distric

Court and filed a motion to stay the casagrg appeal in both the district court and

the bankruptcy court. Both motions to stegre denied. (DER Exs. 137, 146.) Th

appeal of the Sale Order was ladesmissed for failure to prosecute.

On July 13, 2016, the United States Mmails Service posted a notice to vacate
at the Property, instructing all occupantyvézate by July 20, 2016, at 12 p.m. (DER

Ex. 148 at 7,058.) On July 19, 2016, Ms. Hglle Appellant’s wife, filed a complair
in the Superior Court of California, Coynf Riverside, for quiet title, declaratory
and injunctive relief, and violation @alifornia Business and Professions Code
section 17200 et seq. (DER Ex. 148 at 7,02224.) She also sought a temporary
stay of the eviction proceedingdd.] Ms. Fraleigh claimed #t the sale could not
proceed because Appellant transferredRtaperty to her via interspousal transfer
deed, recorded on or about May 11, 2016. 4t 7,055-56.) In opposition, Trustee
argued that this purported transfer wathaut the bankruptcy court’s approval, ang
constituted an unauthorized post-petition transfer under 11 U.S.C. § 549. Howe
over the Trustee’s objection, the state cemtered a temporary stay of evictiond. (
at 7,122.) The Trustee then removed theado the bankruptcy court and filed an
emergency motion to dissolve the tempyrstay, which was granted on July 21,
2016. (DER Ex. 147 at 7,012-21; Ex. 150 at 7,254-55.)

t

ng

[

~—+

eVer,




© 00 N OO O b~ W DN P

N NN NN NNNDNRRRRRERER R PR RPB R
© N O O »h WO NP O © © N O 0o b W NP O

Appellant and his familyvere subsequently evicdérom the Property. Upon

eviction, the Trustee discovered thatiwas doors and windows had been removed

from the Property; Appellant and Ms. Fraleighre asked to return these items sin
they were part of the banknay Estate and part of thealty being sold pursuant to
the Sale Order. Appellantaims he and Ms. Fraleighkere not involved in the

removal of these fixtures.

On August 23, 2016, the bankruptcy cogsued an Order to Show Cause as to

why Ms. Fraleigh and her attorney, Mr. Sabahews also Appellant’s attorney in the

bankruptcy proceeding—should not be heldontempt for knavingly and willfully
violating the automatic stay with their state court filingSedDER Ex. 156 at 7,373+

74.) After reviewing Ms. Fiaigh's and Mr. Saba’s oppositis to the Order to Show

Cause, the court determined sanctions \aepgopriate. The coummposed a fine of
$39,205.49 and dismissed the state taation. (DER Ex. 158 at 7,387-95.)

On August 31, 2016, Trustee filed ar@olaint against Appellant and Ms.
Fraleigh. (DER Ex. 159 at424-7,942.) In the Complaint, Trustee seeks a judgr
for avoidance and recovery of the unauthed post-petition transfers pursuant to 1
U.S.C. 88 549, 550, 5511d() The Trustee alleges thattinterspousal transfer dee
was improper because it occurred pogitioa without the bankruptcy court’s
approval or authorization.Id) In response, Appellar@ind Ms. Fraleigh filed a
motion to dismiss the Complaintrfailure to state a claim.Sgee Simons v. Slaieh
Adv. No. 6:16-ap-012240H, Dkt. No. 4.) Thereafter, Ms. Fraleigh withdrew her
initial motion to dismiss and filed a wamotion alleging she was not personally
served with the ComplaintId, at Dkt. Nos. 7, 8.) Tdabankruptcy court denied bot
Appellant’s and Ms. Fraleigh’s motionsSde idat Dkt. Nos. 13, 16.)

On December 16, 2016, Adfant and Ms. Fraleigh filed their first counter
complaint against Trustee, alleging: fteach of contract; (2) fraud and deceit; (3)

extortion; (4) conversion; (5) defamation, slanger se (6) negligence; (7) breach ¢
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fiduciary duties; (8) violation of Califoia Business and Professions Code 8§ 1720
(9) intentional infliction of emotional diress; and, (11) wrongful eviction.
(Appellant’s Excerpts of Record (“AER”) E4.) Two factual scenarios appear to
form the basis of these claimgirst, in May and June @016, counsel for Appellant
and Trustee allegedly engagadegotiations regarding ersale of the Property.
According to Appellant, he offered to mimase the property for $435,000 and Trus
counter-offered to sell the property #635,000. (AER Ex. &t 3.) Appellant
contends he agreed to purchase the property for $635,0DD.Appellant further
argues that Trustee then refused to seil thie Property for that price and demande
Ms. Fraleigh pay an addition&¥5,000 “to teach her a lesson” for filing the state c
action discussed aboveld ¢ see als®ER Ex. 164 at 8,051.) The second situatiof
involved the enforcement of the bankruptourt's Sale OrderAfter Appellant’s
unsuccessful appeal of the Sale Orderwantion notice was ptsd on the Property.
Following the determination of Ms. Fraleighstate court action, the United States
Marshals Service evicted Aptant and his family. Accaaling to Appellant, he was
given thirty minutes to collect personabperty, and about a wk later, obtained
permission to return and collemtiditional personal propertyS€eAER Ex. 1 at 7.)
When he returned, he realized cer@axpensive items wemissing. However,
Appellant acknowledged & many doors and windows memissing prior to his
eviction. Gee id.see alsdER Ex. 164 at 8,052-53.)

On January 17, 2017, Trustee movedismiss the first counter complaint
asserting, among other things, that hd his professionals are entitled to quasi-
judicial immunity for the acts allegedDER Ex. 159 at 7,396-8,002.) On January
18, 2017, Ms. Fraleigh voluntarily dismissed beunter complaint(DER Ex. 164 at
8,050.) The court held a hearing on the motion on February 15, 28ihions v.

Slaieh Adv. No. 6:16-ap-01224-MH, Dkt. No. 35Thereafter, on February 24, 201

the court dismissed all of Appellant’s clainvgh prejudice, except for the fifth clain
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for defamation and slandper se which was dismissed wibut prejudice. (DER Ex
164.) The court held that af Appellant’s claims werensufficiently pled, appellant

lacked standing to assert certain claiarg] that Trustee and his professionals wer

entitled to quasi-judicial immunity with regard to actions taken in relation to the sale

of the Property. I¢l. at 8,055-63.) The court gavepellant until March 7, 2017, to
file an amended counter complainBe@d. at 8,048-71; Ex. 165 at 8,072-73.)
Appellant filed his amended counter ot on March 3, 2013lleging separate

causes of action for slander, defamatemg intentional infliction of emotional

distress. (DER Ex. 166 at 8,633—-44.) Teessubsequently filed a motion to dismiss

the amended counterclaims, which the tguanted on June 19, 2017. (DER Ex.
177.) In that order, the court explaindat although Appellant had stated a prima

facie claim for slander, the claim wharred by the doctrine of quasi-judicial

immunity. (d. at 8,753-55) Appellant’'s defamarti claim was dismissed for lack gf

standing. As for Appellant’s intentionalfliction of emotional distress claim, the
court noted it had already dismissed thatrolwith prejudice irthe prior order. 1¢l.)

The bankruptcy court’s June 19 ordemis the basis of the instant appeal,
however, Appellant’s Opening Brief alsballenges the court’s dismissal of the
causes of action in Appellant’s original counter claidedDkt. No. 9, Appellant’'s
Opening Brief (*AOB”).) The Court will discss each of the counterclaims in turn.

Il LEGAL STANDARD

District courts have jurisdiction to hear appeals fromter alia, “final

judgments, order, and decrees” of trenkruptcy courts. 28 U.S.C. 8158(a)(4¢e

also Fed. R. Bankr. P. 8005 When reviewing a decision of a bankruptcy cout

t, a

district court functions as an appellateurt and applies the standards of review

generally applied in féeral courts of appeal In re Guadarrama284 B.R. 463, 46
(C.D. Cal. 2002).

Appellate courts reviewle novathe grant of a Rule 12(b)(6) motion to dism

8
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Knievel v. ESPN393 F.3d 1068, 1072 (9th Cir.2005)When ruling on a motion t
dismiss, we accept all factual allegationstie complaint as true and construe
pleadings in the light most fawarle to the nonmoving party.ld. “To survive a
motion to dismiss, a complaint must contairfficient factual mattg accepted as tru

to state a claim to relief that is plausible on its fac&shcroft v. Iqbal556 U.S. 662

plaintiff pleads factual content that allowse court to draw the reasonable infere
that the defendant is liabter the misconduct alleged.id.

The bankruptcy court’s conclusions oMaegarding the immunity of a trust
are also reviewed de novo, while findingsfa€t are reviewed for clear errotn re
Jercich 238 F.3d 1202, 1205 (9th Cir. 2001).

The court generally may not considerterals other than facts alleged in the
complaint and documents that aredaa part of the complainfAnderson v.
Angelone 86 F.3d 932, 934 (9th Cir. 1996). Hoxee, a court may consider materia
if (1) the authenticity of the materials is rbsputed and (2) the plaintiff has allegec
the existence of the matesah the complaint or the complaint “necessarily relies”
the materials.Lee v. City of Los Angeleg50 F.3d 668, 688 (91Gir. 2001) (citation
omitted). The court may also take judicnotice of undisputed facts that are
contained in extrinsic materialddir v. Little Co. of Mary Hosp.844 F.2d 646, 649
(9th Cir. 1988)Lee 250 F.3d at 689-90.

. DISCUSSION

A. First Claim for Breach of Contract

D

677 (2009) (internal quotations omitted). “A claim has faciaugibility when the

A
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In his first claim, Appellant alleges th@itustee breached their contract for sale

when he refused to sell the Property to Ajgme. The elements of breach of contr
are (1) the existence of eontract, (2) plaintiff's performance or excuse

nonperformance, (3) dafdant’s breach, and (4) resulting damages to the Pla
Oasis v. West Rag| LLC v. Goldman51 Cal. 4th 811, 8212011). Counsel fg
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Appellant and Trustee engaben email correspondence regarding the sale of the

Property, and according to Adfaat, the emails establishetexistence of a contract.

(SeeAER Ex. 1 at 3—4.) The Court disagredhe emails show numerous offers and

counteroffers but do not show acceptabgeeither party. (BR Ex. 159 at 7,970-

73.)' Thus, Appellant has failet establish the first elemenf a breach of contra
claim: the existencef a contract.

Further, as the bankruptcy court ngt@adbankruptcy trustee generally can
enter into a valid contract for sale e$tate property withoutourt approval. Seell
U.S.C. 8 363(b)(1)in re Smith 352 B.R. 500, 503 (Bankr. N.D. Ala. 2006) (hold

not

ng

that since sale of debtor’'s property wast within the ordinary course of business

trustee could not enter into an enforceatsatract to sell it without court approva
Here, a sale of Appellant’s real properypuld fall outside the ordinary course
business, and would requimourt approval. It is undputed that there was
approval of the alleged contract to st#ie Property to Appellant. Accordingl
Appellant has not alleged the existe of a contract, and the co&EFIRMS the
dismissal of his first cause of action.

B. Second Claim for Fraud and Deceitand Third Claim for Extortion

Appellant’'s second and third claimsest from certain intections betwee
Trustee and Ms. Fraleigh. Trustee claims thgpellant lacks standing to assert th

claims because the alleged harm was to Maleigh, not Appellant. (Dkt. No. 1

).
of

N0

Y,

Appellee’s Answering Brief (“AB”) at 14-1%. Standing is the threshold question in

every federal case, and arfyagenerally cannot asselte claims of anotherWarth v.

Seldin 422 U.S. 490, 499 (1975). “A federabwt’s jurisdiction therefore can be

invoked only when the plaintitiimselfhas suffered ‘some threatened or actual in

! The Court considered these exhibiésause their authenticity is not disputed,
Appellant has alleged the existence of thaksnn the amendeckoss complaint, anc
the amended cross complaint necessarily relies on the emails to establish the ¢
See Lee v. City of Los Angel250 F.3d 668, 688 (9th Cir. 2001)

7.

)
ontra




© 00 N OO O b~ W DN P

N NN NN NNNDNRRRRRERER R PR RPB R
© N O O »h WO NP O © © N O 0o b W NP O

resulting from the putately illegal action.” Id. (quotingLinda R.S. v. Richard D.

410 U.S. 614, 617 (1973))r(ehasis added).

In his claim for fraud and deit, Appellant alleges #t he and Ms. Fraleig
were injured when Ms. Fraleigh “had to fty Canada to liquidate whatever amoun
money in her bank accounts within whichporchase the Property.” (AER Ex. 1
5.) Although the factual allegations in tbess complaint refeio actions taken an
money spent by Ms. FraleigAppellant argues in his Opmg Brief that because tk
couple was married, he has gdéright to claim the expenditure of her trip to Can
as his own damage$AOB at 15.)

Under California law, the “indispensab&¢ements of a fraud claim include
false representation, knowledge of its falsityent to defraud, jugiable reliance, an(
damages.”Vess v. Ciba-Geigy Corp., USA17 F.3d 1097 (9th Cir. 2003). A cal

of action for fraud “must be pled specifiiya general and conchory allegations d

not suffice.” Lazar v. Superior Courtl1l2 Cal. 4th 631, 645 (1996). “Thi

particularity requirement necessitates pleadaogswhich show how, when, where,
whom, and by what means the representations were tendeséahsfield v. Starke
220 Cal. App. 3d 59, 73 (Ct. App. 1990) (empbaadded). Appellant must plead
of the above requirements as to himself, eifér® could ultimatly claim he sufferec
damages as a result of Ms. leigh’s expenditure of comumity property. The cros
complaint specifically pleads that Ms. kigh detrimentallyrelied on the allege
fraudulent statements; there is no mentiodppellant’s detrimental reliance. (AE
Ex. 1 at 4.) Further, it is unclear frometipleadings how the alleged statement
Trustee would sell the Property for $635,008s false. Indeedhe Court approve
the sale of the Property tm@ther buyer for this amountS¢éeDER Ex. 97 at 3,554

Further, the cross complaint ambiguoudyates that Trustee “knowingly a

intentionally concealed the imimation” without explainingwhat information was

allegedly concealed. Thioes not satisfy the specificity requirements for plea

fraud. Thus, the Court findbat Appellant’s fraud and datelaim is insufficiently

8.
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pled, andAFFIRMS its dismissal.

Similarly, Trustee argues that appellaatis standing to assert this third cla
for extortion. The amended crossngaaint alleges that Trustee demanddd.
Fraleigh pay an additional $75,000, and as a restkhas suffered daages. (AER
Ex. 1 at 6-7.) In his Opening BrieAppellant does not address the bankruj
court’s ruling but merely states that Msaleigh dismissed harounter claim as
result of alleged harassment and thrdstsTrustee. (AOB at 15-16.) There is
evidence in the record thdrustee or his professionatarassed or threatened N
Fraleigh. Further, even if themwas, this does not explain wiyppellantwould be
permitted to assert this clairhe does not allege that personally suffered an inju
from Trustee’s purported demand that Msaleigh pay an adibnal $75,000 for the
Property. Accordingly, the CouAFFIRMS the dismissal of Appellant’s extortic
claim.

C. Fourth Claim for Conversion

In his cross complaint, Appellant as¢s that he returned to his ho
approximately one week after he was evicted, only to discover that certain exf
items of personal property wemeissing. (AER Ex. 1 af.) Appellant argues th
Trustee “failed to ‘board up’ or rema the missing windows and doors to prey
entry into the Debtor's Property by outsidersld.X Accordingly, Appellant contenc
that Trustee and his professionals intemaly interfered withhis personal propert
and such interference depetv Appellant of possessioma use of the property
issue. [d. at 8.)

The elements of conversion are (1) tiplaintiffs ownership or right t
possession of the property; (2) thefatwant’'s conversion by wrongful 3
inconsistent with the property rights thfe plaintiff, and (3) damagedn re Emery
317 F.3d 1064, 1069 (9th Cir. 2003). Trusteguas that Appellant’s allegation th
Trustee “interfered” with his right to geession is insufficient to state a claim

conversion. Specifically, Tstee states that Appellatoes not allege Truste

9.
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convertedthe property to his own use, but ngréhat he “failed to board up” the

house after the eviction, which led to tless of Appellant's personal proper
Further, Trustee claims that there waswrongful act by Trustee since the evict

was pursuant to the Sale Order.

Plaintiff's allegations are insufficient &tate a claim for conveion. Appellant

L.
on

does not allege that Trustee exercisedrobmiver the personal property or applied it

to his own use. Indeed, the cross complaifeges that the property was stolen

by

outsiders, revealing that Trustee did npplg the personal property to his own use.
(AER Ex. 1 at 7.) Further, the Sale Or@aithorized Trustee to evict Appellant and

other occupants if still present after Jun@16, and authorized the Trustee to m

ove

personal property to a moving truck. (DER. 129 at 4,691-92.) Thus, any exercise

of control over the Property by way of evarti or over Appellant'personal propert

if moved into a moving truck, would not V& been wrongful. Regardless, it does

appear that Trustee actually assumedrobmr ownership oveAppellant’s personal
property, since the option to hire a mayitruck was not exersed. Neither does
failing to board up the missing windowsdadoors constitute a “wrongful act” by

Trustee. The windows and doors were muigsprior to Appellant’s eviction, and

y
not

Appellant advances no suppdor his contention that Trustee should have improved

the Property by making such replacementk¥ang the eviction. Accordingly, th
CourtAFFIRMS the dismissal of Appellant’s conversion claim.

D. Appellant’s Slander and Defamation Claims

Appellant asserted a claifor defamation and slandermpge as his fifth clain
for relief in his original counter claim. @R Ex. 1 at 8.) Thiglaim was dismisse
without prejudice, and Plaintiffs amemdlecounter claim asserted slander
defamation as the first and second claims, respectivélge Simons v. SlaieAdv.
No. 6:16-ap-01224-MH, Dkt. No. 39.) Tprevail in a defaation claim unde
California law, a plaintiff must allege dj a publication that is (b) false, (

defamatory, and (d) unprivilegednd that (e) has a natutahdency to injure or th;
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causes special damageBowen v. McCaratan, Inc142 F. Supp. 3d 1007 (E.D. Cal.
2015). “Publication means communication &athird person wo understands the
defamatory meaning of the statement atsdapplication to the person to whom
reference is made.’Arikat v. JP Morgan Chaset30 F. Supp. 2d 1013, 1020 (N|D.
Cal. 2006). Similarly, Slander is a falsedaunprivileged publicatin, orally uttered
which—as relevant lme—charges any person withcaime, or with having been
indicted, convicted, or punished for a crinfeeeCal. Civ. Code 8§ 46 (1945).

The bankruptcy court originally disssed Appellant’s defaation and slander
claim because he failed to plead publicati (DER Ex. 164 at 8,058.) Although
Appellant's amended counteraagin cured the pleading defems to the slander claim,
the court found that Trustee was entitledgtaasi-judicial immunity for this claim.
(DER Ex. 177 at 8,752-54.) &lrcourt also held that Apjtent did not have standing

to assert his second defamation claim, Whappeared to be based on slander of| Ms.

Fraleigh. (d. at 8,752.)

“Bankruptcy trustees are entitled bboad immunity from suit when acting
within the scope of their authorignd pursuant to a court orderli re Harris, 590
F.3d 730, 742 (9th Cir. 2009):Additionally, court appointed officers who represent
the estate are the functioreuivalent of a trustee.td. For quasi-judicial immunity
to apply, the defendants must show: (18ithacts were within the scope of their

authority; (2) the debtor had notice of thproposed acts; (3) they candidly disclosed

their proposed acts to the bankruptcy court; and, (4) the bankruptcy court approve

their acts. Id.; see also In re Jacksed05 B.R. 542, 545 (B.A.P. 9th Cir. 1989)
(holding a trustee has immunity for awis “within the scope of the authorjty
conferred upon him by stagibr the court”).

Trustee asserts immunity under the thettygt bankruptcy trustees are entitled
to quasi-judicial immunity for actions thateantegrally related to the adjudication| of
the bankruptcy caseLonneker Farms, Inc. v. Klobuche804 F.2d 1096, 1097 (9th
Cir. 1986) (“[A] trustee in bankruptcy . .is entitled to derived judicial immunity

11.
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because he is performing an integral parthef judicial process.”). Appellant argy
that the Supreme Court’s decisionAntoine v. Byers & Anderson, In608 U.S. 424
(1993), redirects our inquiry away fromhether actions performed by nonjudig
officers are integrally related to the judicmbcess to an examination of the natur
those functions. Appellant contends tha thustee is only immune for actions t
are functionally comparable to those ofiges, i.e., those functions that invo
discretionary judgment. Antoing 508 U.S. at 436. Appellant concedes tha
bankruptcy trustee would enjoy absolute guyadicial immunity for judicial functions
involving the exercise of discretionamydgment, but argues that the acts perfor
here were extraneous to amot “in any way related to thjadicial process.” (AOB 4
35.) Trustee, as the proponent of ttlaim of immunity, bears the burden

establishing that such immunity is justifieAntoine 508 U.S. at 432.

All four elements required to estaliligjuasi-judicial immunity are satisfie

here. First, as the bankruptcy court notedoflirustee’s actions related to the salg
the Property and Appellant’s eviction weréhan the scope of Trustee’s duties. C
of Trustee’s primary duties under 11 U.S8704(a)(1), is to “collect and reduce
money the property of the estate for which trustee serves.” Accordingly, Truste
attempt to sell the Property pursuant te thale Order was wiith the scope of hi
statutorily conferred authority as trusteéddditionally, the Sale Order authoriz
Appellant’s eviction, and therefore, amacts by Trustee in an attempt to ey
Appellant would also be within the scopeto$ authority. The allegedly defamatc
statements were made by Trustee and grsfessionals in theieffort to evict
Appellant and effectua the Sale Order. Inquinggarding missing Estate property
the windows and doors—was proper given Teas duty to be accountable for
property receivedSeell U.S.C. § 704see also In re Cedar Funding, Ind19 B.R.
807, 822 (B.A.P. 9th Cir. 2009) (holdirthat trustee wasrmimune from claim fo
slander where allegedly defamatory staénts were made while performing

official statutory duties). As the baniptcy court stated, “[h]ere, the alleges
12.
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defamatory statements were made in diresponse to the disappearance of estate

property, the sale of which had beenhawized pursuant to Court order, and

disappearance of which was the sole respditgilof the Trustee to investigate.

(DER Ex. 177 at 8,754.) Thus, the first element is satisfied.

Second, Appellant clearlynad notice of Sale Ordeand pending eviction.

Appellant opposed andtampted to appeal the Sale Oder, and was given notice
eviction via the Sale Order and the ewatinotice posted on the property. To

third and fourth elements, Trustee canglidiisclosed to the bankruptcy court

proposed actions and the coapproved and issued the S&eder. Therefore, al

the

of the
the

ts

four elements are satisfied. Accordinglyecause the Court finds that all four

requirements are met, and that the statésnahissue were mda during Trustee’
attempt to prosecute the Sale Order—arf@gdential to the authoritative adjudicat

of private rights to the bankruptcy estate-AEFIRMS the dismissal of Appellant

defamation and slander claims on ggadicial immunity grounds. See In re

Castillo, 297 F.3d 940, 951 (9th Cir. 2002).
E. Appellant’s Sixth Claim for Negligence

With this claim, Appellant argues thatustee’s failure to board up the missing

windows and doors constituted negligenG8ER Ex. 1 at 9.) In California, the
elements of negligence are (1) a legal dutyge due care, (2) breach of that duty,
(3) the breach as the proximate aggdecause of the resulting injury.add v. Cnty. of
San Matep12 Cal. 4th 913, 917 (1996.) Thenkauptcy court dismissed this claim
on the grounds that Appellant cited no auittydior his proposition that Trustee owe
him a duty to replace windows and doors follogvthe eviction, and because the ot
damages alleged are to Ms. Figlte (DER Ex. 164 at 8,059ge als;AER Ex. 1 at
10)

First, Trustee argues that his datiender 11 U.S.C. 88 323(a) and 704 are t¢
the Estate, not to Appellant. (AB at 240n the other hand, Appellant contends th

because Trustee was the owaoeéthe real Property, head a duty to protect the
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personal property left inside the home.QB at 23.) Appellant also asserts that
Trustee had a duty to be accountable for all propedgived and as a beneficiary of
the Estate, Appellant was owed this duthd.)(
First, the Court notes that the only dayes alleged in the counter complaint are
Ms. Fraleigh’s damages. Asplained above, Appellantdies standing to assert Ms
Fraleigh’s claims. But, even assuming Alignat’s allegations cabe construed as
pleading his own damages, Appellant has daiteshow that Trustee owed him a duty
to “board up” the Property. A trusteedsarged primarily with conserving estate

assets and maximizing distributions to creditdee In re Rigdery95 F.2d 727, 730

(9th Cir. 1986.) “When a debtor retains atenmest in estate assets—either by properly

claiming exemptions or because surplus prigpeill remain in the estate after all
creditors have been compensated—theearustves a fiduciary duty to the debtor as
well.” Wisdom v. Gugind49 Fed. App’x 583, 584 (9tir. 2016) (citing U.S. Dep't
of Justice, Executive Office fahe United States Trustedétandbook for Chapter 7
TrusteesA—2 (2012)). First, the personabperty Appellant complains was stolen

was not part of the Estate. Thus, Tegeshever assumed cortover, or “received”

D

this property as part of the Estate. Contta Appellant’s contention, the Sale Order

does not state that Trustgleouldrent a U-Haul to remove personal property; as noted

above, the order merely authorized Trustega@o in order to effectuate the evictign.

(DER Ex. 129 at 4,691-92.) Accordingly, even if Trustee owed Appellant a fiduciary

duty in this case, it was &s his interest in surplusstateproperty, not as to personal
property abandoned following etien. Therefore, the CouAFFIRMS the
dismissal of Appellant’segligence claim.

F. Appellant’'s Seventh Claim forBreach of Fiduciary Duty

A claim for breach of fiduciary duty requires the following elements be shown:

(1) existence of a fiduciary duty; (2) breaafthe fiduciary dutyand (3) damages.
Gutierrez v. Girardi 194 Cal. App. 4th 925, 932 (Qtpp. 2011). As noted above,

bankruptcy trustees do owe fiduciary dutiesh® estate and creditors, and in some

14.
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situations, to the debtoSee also In re StglR52 B.R. 492, 495 (B.A.P. 9th Cir.
2000). Here, Appellant asserts that Teesand his professionals breached their
fiduciary duties “by doing all of the acts andissions herein alleged (AOB at 10.)

First, to the extent Appellant is attempgfito assert this claim on behalf of Mg
Fraleigh and the estate, the cldauis for lack of standingSee In re Stoll252 B.R. a
495 (“Only a trustee may pursue a cause of action belonging to the bankruptcy
estate.”) Thus, to plead breach of fidugiduty, Appellant must first assert facts
sufficient to showhewas owed a duty by TrusteAppellant has failed to do so.
Appellant has not pleaded that he retainethtarest in estate assets or that there
would be surplus property after all creditoclaims were satisfied. Further, section
704 does not contain the extensive duties Appeclaims are owed to him and Ms.
Fraleigh. 6eeAER Ex. 1 at 10 (stating that trest “owed cross-claimants a fiducia
duty to act at all times in good faith andtineir] best interestand had a duty “to act
in Ms. Fraleigh’s highest best interestaktimes”).) Everassuming the general
allegations in the amended cross complaiatsarfficient to establish the existence ¢
a fiduciary duty, Appellant has not propyepleaded breach. The unclear statemen
that Trustee breached his duty by commitaticacts alleged in the cross complaint
insufficient given that none of Appellastther claims are sufficiently pled.
Moreover, Appellant has nokplained how any of these alleged acts would result
breach of the fiduciary duties owed speazafly to him as a debtor, and not to the
estate generally. Accordingly, the CoBRFIRMS the dismissal of Appellant’s
breach of fiduciary duty claim.

G. Appellant’s Eighth Claim for Violation of California Business and

Professions Code Section 17200

California Business and Professions Code section 17200 states:

As used in this chapter, unfairmapetition shall mean and include any

unlawful, unfair or fraudulent busineast or practice and unfair deceptive,

untrue or misleading advertisingdhany at prohibited by Chapter 1

15.
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(commencing with Section 17500) of Parof Division 7 of the Business and

Professions Code.
In his amended cross complaint, Appellagain contends that the “acts alleged
herein” including “(a) Breach of Contract,)(Bxtortion; (c) Conversion; (d) breach pf
fiduciary duties, (e) Breach of B & P Codection 17200, et seq.; and (f) Negligeng
form the basis of this clai. (AER Ex. 1 at 12.)

The bankruptcy court found this claimedundant in that [Appellant] argues

©
D

i~

that the other causes of action form the $&wi this cause of action.” (DER Ex. 16
at 8,061.) The court also noted that ¢theses of action relied upon lacked merit of
were barred by Trustee’s quasi-judigramunity, and the actions allegedly
committed by Trustee “are not plausibly coms&l a ‘business act or practice’ within
the meaning of the statute.Td() In his Opening Brief, Appellant again asserts that
the above-listed claims formetbasis of this claim.

In Cel-Tech Communications, Inc.lvos Angeles Cellular Telephone .C20

Cal. 4th 163, 182 (1999), the court warned that that the breadth of § 17200 does not

give a plaintiff license to “plead around” the absolute bars to relief contained in pther

possible causes of action by recasting ¢homuses of action as ones for unfair
competition. This is what Appellant hasespted to do with his section 17200 clajm.
Since all of his other claims againsu$tee cannot proceed due to substantial
pleading, standing, or immunity issues, sa@ne allegations cannfmrm the basis of
an unfair competition claim.

Further, “a common law violation such laach of contract is insufficient” on
its own to support a claim under the unlawful prong of section 17306yer v. New
Cingular Wireless Serv$22 F.3d 1035, 1044 (9th C#010). Thus, the allegations
advanced by Appellant thate based on common law \atibns are insufficient to
support a finding of unlawfulness, and thdy statutory causes of action alleged are
extortion and defamation. As analyzed ahdkiese claims fail for lack of standing pr

because of Trustee’s quasi-judicial immuni#ccordingly, Appéant cannot attempt

16.
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to recast those insufficient allegations as a claim under section 17200.

Lastly, the amended cross complaint Relegations to support the conclusi
that the alleged conduct was unfair or fraedl California Courts of Appeal are
split as to the test for what cditstes an unfair business practiceéee Drum v. San
Fernando Valley Bar Ass;r182 Cal. App. 4th 247 (Ct.pgp. 2010) (internal citations

omitted) (describing three tests courts wéen analyzing the unfair prong in actions

involving consumers). In his amended crossiplaint, Appellant states that Trustee

engaged in deceptive practicggh respect to the admstration of the Estate and
conspired to defraudgpellant. (AER Ex. 1 at 12.However, Appellant does not

assert any specific allegations with resgedtow Trustee’s administration of the

Estate was unlawful, unfair, or frauduleritrustee’s act of marketing the property for
sale and evicting Apjlent was done pursuant to thel&@®rder and was not unlawfu
1 the

or unfair. As to whether the acts were fraudulent, Appellant essentially relies or
allegations in his other claim&ee Grant v. Pensco Tr. Cdlo. 12-cv-06084-WHO,

2014 WL 1471054, at *6 (N.D. Cal. Apr. 1014) (granting motion to dismiss UCL

claim when plaintiff did not include argpecific allegations regarding the unfair
prong and simply incorporateddach of contract allegation®ank of the West v.
Superior Court2 Cal. 4th 1254, 1267 (1992)dting that fraudulent conduct

“requires a showing [that] members of the jputare likely to be deceived). These

allegations are insufficient &tate a claim under section 17200.

Accordingly, the CourAFFIRMS the dismissal of Appgant’s section 17200
claim.

H. Appellant’s Ninth Claim for Intentional Infliction of Emotional Distress

A cause of action for intentional inflictn of emotional distress (“IlED”) exists
where there is “(1) extme and outrageous conducttbg defendant with the
intention of causing, or reckless disregard of the probability of causing, emotion
distress, (2) the plaintiff's suffering seveareextreme emotional distress; and (3)

actual and proximate causation of graotional distress by the defendant’s

17.
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outrageous conduct.Hughes v. Pair46 Cal. 4th 1035, 1050 (2009). Appellant
asserts that Trustee’s alleged fraextortion and defamation was extreme and
outrageous, done intentionallgnd caused him and Hamily to suffer severe
emotional distress. (AER Ex. 1 at 14-15;B\@t 32.) Specifically, Appellant allege
that Trustee should have known that refusing to comply with the alleged purcha
agreement would likely causeveee emotional distress. ER Ex. 1 at 15.) Trustee
argues Appellant lacks standing to ast@#g claim because ¢hallegations concern
Ms. Fraleigh's alleged distss. (AB at 29.)

Under California law, an #on must be intentional or reckless to serve as tf
basis for an intentional infliction of erional distress claim. It is not enough to
simply allege inaction on the part of the defend&@de Spackman v. Gqodi#i5 Cal.
App. 2d 518, 530 (1966). Since Appellantlaims for conversion, breach of
fiduciary duty, and negligence are all béie® the alleged failure to board up the
Property, the allegations supporting theseseawof action cannot serve as the basi
his IIED claim. Appellant has failed to ajje facts to show that any of the other
alleged wrongs, i.e., breach of contract, slandeextortion, were done in order to
cause, or with reckless disregard for plossibility of causingsevere emotional
distress. Indeed, the alleged defamasiagements were geared at discovering

information relating to missing Estate proge#s to the alleged act of extortion,

Appellant has failed tprovide facts that show Trustegtorted Ms. Fraleigh with the

intent of causind\ppellantsevere emotional distress; indeed, it is not clear that
Appellant was even present when the alledemand was made. Lastly, there are
facts relating to the alleged breach of caat that show that it was done to cause
severe emotional distress or wrdtkless disregard thereto.

Further, for conduct to be outrageous, itsirioe “so extreme as to exceed all
bounds of that usually tolerated in a civil societiing v. AC & R Advertisings5
F.3d 764, 769 (9th Cir. 1995). Basically, Appst contends that was outrageous @

Trustee to engage in thehet alleged wrongs. Howeveékppellant's allegations are

18.

D
[72)

S€E

ne

s for

no

—




© 00 N OO O b~ W DN P

N NN NN NNNDNRRRRRERER R PR RPB R
© N O O »h WO NP O © © N O 0o b W NP O

insufficient in that they do not state athspecific acts were outrageous under this

standard. Accordingly, the ColkEFIRMS the dismissal of Appellant’s IIED claim.

I. Appellant’s Tenth Claim for Wrongful Eviction

Lastly, Appellant argues that he wasowgfully evicted because Trustee did
follow state eviction laws. (AER Ex. 1 46.) However, athe bankruptcy court
noted, state eviction laws to not applyeafa bankruptcy cotienters an order
directing surrender of the propert$see George v. Cnty. of San Luis ObjsfiCal.
App. 4th 1048 (Ct. App. 2000) (“State unlawéietainer law does not apply, and th
state must defer to thederal order of the bankruptopurt directing immediate
surrender of the premises.Accordingly, this claim was properly dismissed.

Appellant also alleged that the ordersell the Property was based on fraud

misrepresentation by Trustee. Howevigrpellant provides néactual allegations

with respect to what conduct Trustee engaggatocuring the Sale Order. Moreover,

Appellant was unsuccessful in his attempappeal the Sale Order, and cannot use

these bare allegations in an effort to deltally attack that oabme. Lastly, based o

the above analysis of Trustee’s quasi-jiadionmunity, Trustee is immune from this

claim as the eviction was within the scagelrustee’s duties, was disclosed to

Appellant and the courtnd approved by the courEee infraSection IIl.E. Thus, the

CourtAFFIRMS the dismissal of Appellant’s wrongful eviction claim.

J. Dismissal With Prejudice

Lastly, the Court finds dismissal wifirejudice was appropriate. Leave to
amend may be denied where there has beepeated failure to cure the deficiencie
by amendment previously allowed,where amendment would be futil&ee Formar
v.Davis, 371 U.S. 178, 182 (1962). Hetayould have been futile to allow
Appellant leave to amend claims for it he lacked standing, and from which
Trustee is immune. Thus, Appellants ektim, defamation, and wrongful eviction
claims were properly dismissed without ledwe@amend. As tthe remaining claims,

Appellant had multiple opportuniseo present these clainz)d he continually failec
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to state a prima facie case&See€DER Ex. 164 at 8,064.) Ftiese reasons, dismissa
with prejudice was appropriate.
IV.  CONCLUSION
For the foregoing reasons, the COAARFIRMS the bankruptcy court’s order

dismissing with prejudice Appellant’s counter claims.

IT IS SO ORDERED.

Dated: January 16, 2018

/|

HONORABLE ANDRE BIROTTE JR.
UNITED STATES DISRICT COURT JUDGH

CC: Bankruptcy Court and BAP
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