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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES — GENERAL
Case No. 5:17-cv-02135-AB-KES Date: November 6, 2017

Title: ANTHONY VARGAS v. JOHN C. PRINCE, ET AL.

PRESENT:

THE HONORABLE KAREN E. SCOT, U.S. MAGISTRATE JUDGE

Jazmin Dorado Not Present
Courtroom Clerk Court Reporter
ATTORNEYS PRESENT FOR ATTORNEYS PRESENT FOR
PLAINTIFF: DEFENDANTS:
None Present None Present
PROCEEDINGS (IN CHAMBERS): Screening Order re Complaint (Dkt. 1)

On October 14, 2017, Plaintiff Aimony Vargas (“Plaintiff”) onstructively filed a pro se
verified civil rights complaitpursuant to 42 U.S.C. § 1983 (tif@omplaint”). (Dkt. 1.)
Plaintiff is in custody at the @#ornia Institution for Man in Chino, California. (Id. at 2.) He
seeks leave to proceed in forma pauperis (“IFPthis action. (Dkt. 2.) Pursuant to the Prison
Litigation Reform Act of 1995 (“PLRA"), the Cotiis required to screen the Complaint to
determine whether the action is frivolous or malig, fails to state a claim on which relief may
be granted, or seeks monetary relief againstendant who is immune from such relief. See 28
U.S.C. 88 1915(e)(2), 1915A(Db).

l. FACTUAL ALLEGATIONS.

The Complaint asserts claims against defersddotin C. Prince, M.DNoel T. Hul, M.D.,
and an unnamed “John Doe” (“Defendants”), eachhwir individual and official capacities.
(Dkt. 1 at 4.) Plaintiff allegethat Drs. Prince and Hul aredlogists at the Riverside County
Regional Medical Center (the “Cente (Id. at 5, 8.) Plaintiff aserts that “John Doe” is Chief of
Urology at the Center(ld. at 11.) He claims that the Centmaintains contretual arrangements”
with the California Institution for Men, and thaach of Defendants ‘@& employed by, or under
contract with, the State of California” al relevant times. (Id. at 4, 5.)

! Elsewhere in the Complaint, Plaintiff also alleges that Defendants are “employed by” the
Center, which appears from its title to @enunicipal operation._(Id. at 5, 8.)
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According to the Complaint, Plaintiff wasadjnosed with prostatancer in 2010. (Dkt. 1
at 6.) He elected radiatioretitment, which he received from February to March 2012. (Id.)
Plaintiff alleges that Drs. Prince and Hul tolanhihat injections of # drug Lupron would be
“added to the radiation treatmentsid would be given once every snonths for two years._(Id.
at 6, 9.) Plaintiff was told that Lupron would “lows testosterone levels” to facilitate treatment.
(Id. at 6, 9.) Plaintiff asserthat Drs. Prince and Hul “[a]t no time” informed him of the “adverse
side effects of Lupron,” despitkat fact that they are “weknown and well-documented.”_(Id. at
5,6,9.)

Plaintiff alleges that in July 2016, he noticed that he had developed “female breasts,” and
in August 2016, was diagnosed with gynecomasta, énlarged male brdas (Dkt. 1 at 7.)
Plaintiff alleges that he continues to suffer frims condition, and will “ad infinitum.” (Id.) He
asserts that this outcome was a “direct resultthef Lupron injections, and that, had he been
warned that of the risk of dewsging enlarged breasts, “his choafenedical treatment for prostate
cancer would have been much different.”_(Itf)nothing else,” Plainfif claims, he “would have
adamantly refused the Lupron injections.” (Idhe Complaint further alleges that John Doe, as
Chief of Urology, failed to “ensuradequate training and supervismfrurologists” athe Center.
(Id. at 11.)

Based on these allegations, Plaintiff contehds Defendants’ actions constitute deliberate
indifference and cruel and unusual punishment in violation of the Eighth Amendment. (Dkt. 1 at
7,10, 12.) Asto Drs. Prince and Hul, he also aiégeedical malpractice.”_(Id. at 7, 10.) Plaintiff
seeks relief including (1) declaratory judgmei2) compensatory damages of $250,000 against
each Defendant; and (3) punitive damage of $1,000 against each Defendant. (Id. at 13.)

LEGAL STANDARD.

“To state a claim under § 1983, a plaintiff maliege the violation of a right secured by
the Constitution and laws of the United States] must show that tredleged deprivation was
committed by a person acting undeforf state law.” _West v. Atkins, 487 U.S. 42, 48 (1988)
(citations omitted). A pro _se complaint “must beld to less stringent standards than formal
pleadings drafted by lawyers.” iEkson v. Pardus, 551 U.S. 89, 94 (2DOAt the pleadings stage,
“[tlhe court ‘accept[s] the plaintiffs’ allegatioress true and construe[s] them in the light most
favorable to plaintiffs.” _Metzler Inv. GMH v. Corinthian Colls., Inc., 540 F.3d 1049, 1061
(9th Cir. 2008) (citing Gompper v. VISX, Inc.,2%.3d 893, 895 (9th Cir. 2002))._A pro se litigant
is entitled to notice othe deficiencies in the complaint aad opportunity to amend, unless it is
“absolutely clear” that the complaint’s deficieesicould not be cured by amendment. Nordstrom
v. Ryan, 762 F.3d 903, 908 (9th Cir. 2014).
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I"l. DISCUSSION.
A. “Under Color of State Law.”

“To state a claim under § 1983, aipltiff . . . must show thahe alleged deprivation was
committed by a person acting under color of state”laNest v. Atkins, 487 U.S. 42, 48 (1988).
In West, the United States Supreme Court @sklrd whether a private physician under contract
with a state to provide medicalrgiee to prison inmates acted umdeolor of state law” within
the meaning of 42 U.S.C. § 1983. & 43. It conalded that where theate “employs physicians
... and defers to their professional judgment” in order to fulfill its obligation to provide medical
care to its prison inmates, those physicians argtetbwith the authority of state law” and “may
fairly be said to be a state actor.” Id58t see also Alexander v. Bay, 06-cv-8257-JVS (JEM),
2010 U.S. Dist. LEXIS 74636, at *38 (@. Cal. June 14, 2010) (citingfest, 487 U.S. at 55) (“[I]t
is only those physicians authorized by 8tate to whom the inmate may turn.”).

Here, Plaintiff claims that Defendants work a thenter. (Dkt. 1 at ¥.He further alleges
that the Center maintains “contractual arrangdgiemith the California Institution for Men, and
that each of the Defendants was f#ayed by” or “under contract witiCalifornia. (Id. at 4, 5.)
Without determining the truth of these allegatiath® Complaint asserts sufficient state action to
satisfy the Court’s preliminary screening function.

B. “Deliberate Indifference.”

Deliberate indifference in violation of the EihhAmendment exists when a prison official
knows an inmate faces a substantial risk of serious harm to his health and fails to take reasonable
measures to abate the risk. Farmer enBan, 511 U.S. 825, 847 (1994); Toguchi v. Soon Hwang
Chung, 391 F.3d 1051, 1058 (9th Cir. 2004). The twt1tpat for deliberate indifference requires
the plaintiff to show (1) “a sgous medical need’ by demonstrg that ‘failure to treat a
prisoner’'s condition couldesult in further significant injuryor the unnecessary and wanton
infliction of pain;™ and (2) “thedefendant’s response to the neeak deliberately indifferent.”

Jett v. Penner, 439 F.3d 1091, 1096 (9th Cir. 2006) (quoting McGuckin v. Smith, 974 F.2d 1050,
1059 (9th Cir. 1992), overruled on other grouhgdVMX Techs., Inc. v. Miller, 104 F.3d 1133,
1136 (9th Cir. 1997) (en banc) (internal quotatiomstted)). Deliberate indifference is shown by

“(a) a purposeful act or failure to respond tpresoner’s pain or possilmedical need and (b)
harm caused by the indifference.” Id. ifmit McGuckin, 974 F.2d at 1060). Deliberate
indifference may be manifested “when prison o#fisideny, delay or intéionally intefere with
medical treatment, or it may be shown by the/wawhich prison physicians provide medical
care.” 1d.

In this case, Plaintiff alleges that he suff a serious medical condition, i.e., prostate
cancer. (Dkt. 1 at 6.) He doest assert, however, that Defendadénied him treatment for this
condition or unduly delayed treatment. Instehis claim is grounded on the allegation that
Defendants improperly prescribed a remedyp(lon injections) withoutinforming him of
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potentially adverse consequences of thattrimeat, namely, the potential for gynecomastia.
According to Plaintiff, Defendantdailure to advise him of thesconsequences deprived him of
the opportunity to give informecbnsent to the treatment.

Plaintiff contends thatf he had been fully informed d¢ifie potential sideffects of Lupron,
he would not have given consent and “his choicemedical treatment for prostate cancer would
have been much different.” (Dkit at 7.) The fact that Plaifi may disagree with the chosen
course of medical treatment, however, is,hatit more, insufficient tosupport an Eighth
Amendment claim._Jackson v. Mcintosh, 90 RB36, 332 (9th Cir. 1996). “[W]here a defendant
has based his actions on a medjodgment that either of twalternative courses of treatment
would be medically acceptabieder the circumstances, plafhtias failed to show deliberate
indifference, as a matter of law.”_Id. (citiigstelle v. Gamble, 429 U.97, 107-08 (1976)). To
prevail under these principles, a plaintiff “must show that the cadtseatment the doctors chose
was medically unacceptable under the circumstareed ... that they chose this course in
conscious disregard of an excessiisk to plaintiff's health...” Id. (citations omitted).

The Complaint does not plausibly allege thia chosen course of medical treatment—
prescribing Lupron injections—was “medicalipacceptable” or chosen “in conscious disregard
of an excessive risk” to Plaintiff's health. Rigif does not assert, for example, that Defendants
ignored necessary mediaare or took advantage afmedical condition to inflict pain on him by
recommending a medically ineffectitreatment with debilitating sideffects. Further, Plaintiff’s
allegations that Defendants committed “medical malpractice” do not suffice to give rise to a
constitutional violation. Wilhelm v. Rotman, 680 F.3d 1113122 (9th Cir. 2012) (“Medical
malpractice does not become a constitutional vimtatnerely because the vratis a prisoner.”).
Based on the Complaint’'s allegations, Plaintifsviianely diagnosed andetted for cancer. The
Complaint does not state a clainm &m Eighth Amendment violation.

Nonetheless, the Ninth Circuit has recognized “a person’s rights to be free from unjustified
intrusions to the body, tefuse unwanted medical treatmetd to receive sufficient information
to exercise these rights intelligently.Benson v. Terhune, 304 F.3d 874, 884 (9th Cir. 2002)
(citations omitted). In doing so, it cited with approval the dH@ircuit’'s holding in_White v.
Napoleon, 897 F.2d 103, 111 (3d Cir. 1990) thatstgmers have a cornstional right to
information—about the diagnosis, proposed treatmigmtbenefits and side effects and viable
alternative treatments available in the prison setting—as is reasonably necessary to make a rational
decision to accept or reject proposed medicalrnreat.” 1d. These entitlements are grounded,
however, in the Due Process Clause of the téeath Amendment, not the Eighth Amendment.
Id. (citing Due Process Clause); Pabon v. Wrig59 F.3d 241, 253 (2d Cir. 2006) (the Eighth
Amendment “governs the way in which medical treattme administered tprisoners,” while the
Fourteenth “protects the individual’s liberty intstrén making the decisions that affect his health
and bodily integrity”); Sama v. Hannigan, 6636585, 591 (5th Cir. 2012) (distinguishing Eighth
and Fourteenth Amendment claims based on lackéent). Here, Plaifis claims are alleged
under the Eighth Amendment. (Dkt. 1 at 5 (i§hs a civil rights action ... to redress the
deprivation ... of rights, privdges, and immunities guaranteta [P]laintiff by the Eight




UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES — GENERAL

Case No. 5:17-cv-02135-AB-KES Date: November 6, 2017
Page 5

Amendment....”) Under Ninth Circuit law, thiss the incorrect constitutional provision.
Accordingly, Plaintiff's claims a dismissed with leave to amehd.

C. Official Capacity Claims.

Plaintiff alleges claims agast each Defendant in an affal capacity. An “official-
capacity suit is, in all respects other than namégttreated as a suitagst the [governmental]
entity.” Kentucky v. Graham, 473 U.S. 159, 186&5); see also BrandenHolt, 469 U.S. 464,
471-72 (1985). Such a suit “is naswit against the official personalfgyr the real party in interest
is the entity.” _Graham, 473 U.S. at 166 (emphasis in original).

In this case, Plaintiff alleges in some fams of his Complaint that Defendants are
employed by, or under contract with, the State of Califor (Dkt. 1 at 4.)If Plaintiff intends to
assert claims against Defendantthigir official capacities as agemkthe state, then the Eleventh
Amendment will apply. “Under theleventh amendment, agencies of the state are immune from
private damage actions or suits for injunctiviefebrought in federal court.” _Mitchell v. L.A.
Cmty. Coll. Dist., 861 F.2d 198, 201 (9th Cir. 1988). ihn exception to th rule exists under
some circumstances for “actions for prospectdeelaratory or injunctive relief against state
officers in their official capacities for their ajjed violations of federal law,” Coal. to Defend
Affirmative Action v. Brown, 674 F.3d 1128, 1134t{Cir. 2012) (citig Ex parte Young, 209
U.S. 123, 155-56 (1908)), Plaintiff's claims foompensatory and punitive damages do not fall
under that exception._ Walker v. Villaloho$2-cv-2383-VAP-PJW, 2013 U.S. Dist. LEXIS
185294, at *10 (C.D. Cal. Dec. 9, 2013) (“Given tBbafendants are officialat a California state
prison, a judgment against them in their oHfloctapacities would baantamount to a judgment
against the State of California, which is immunam suit in federal court for money damages
under the Eleventh Amendment.”As a result, Plaintiff’'s damagdaims against Defendants in
their official capacities & improper as alleged.

Alternatively, Plaintiff asserts in other pimns of his Complaint that Defendants are
employees of the Center, which appears from itstotlee a municipal entity. (Dkt. 1 at 5, 8.) If
Plaintiff sues Defendants in their official cafiggs as employees of municipality, then his

2 At least one recent out-of-district opini has allowed a similaaim to proceed under
the Eighth Amendment. Williams v. Kell§5-cv-8135, 2017 U.S. Dist. LEXIS 1322, at *7 (N.D.
lll. Jan. 5, 2017) (“Plaintiff haplausibly alleged higleliberate indifferene claim because he
alleges that the risk of the serious healbhdition gynecomastia was substantial enough that ...
medical professionals ... should haagvised him of this side effesb that he could have made
an informed decision.”). The unpublished Seventt case relied on ithat opinion, however,
Phillips v. Wexford Health Sources, Inc., 528d. Appx. 364, 367 (7th Cir. Apr. 15, 2013), has
been questioned for analyzing an informedsent claim under the Eighth Amendment.  See
Knight v. Grossman, 16-cv-1644, 2017 U.S. DIEXIS 6198, at *14 n.2 (E.D. Wis. Jan. 17,
2017). Given the Ninth Circuit'analysis_Benson, the Court concludes Plaintiff's claim is not
properly pursued under the Eighth Amendment.
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allegations are insufficient, as he has not playsilleged a municipalgolicy or custom” pursuant
to Monell v. Dep'’t of SocServs., 436 U.S. 658, 694 (1978).

In filing an amended Complaint, Plaintiff may wish to clarify whether he intends to bring
official capacity claims against Defendants asestactors or municipal actors. He may also
voluntarily withdraw his @icial capacity claims.

V. CONCLUSION.

Based on the foregoing, it isdared that Plaintiff's Compiat (Dkt. 1) is DISMISSED
WITHOUT PREJUDICE and with leave to amenlaintiff has until November 30, 2017 to file
a First Amended Complaint that corrects, if Pldirdan, the deficiencies idéfied in this Order.

Plaintiff also attaches to the Complaint adtibn for Appointment of Counsel.” (Dkt. 1
at 14-15.) He indicates that H®s contacted several legal seeg in an effort to secure
representation. _(Id. at 15.) nder 28 U.S.C. § 1915(e), the Colmay request an attorney to
represent any person unable to edffoounsel.” “[I]t is well estdished that there is generally no
constitutional right to counsah civil cases.” _United States v. Sardone, 94 F.3d 1233, 1236 (9th
Cir. 1996). “The decision to appoint such calrjander § 1915(e)] is within the sound discretion
of the trial court and igranted only in exceptional circurastes.” _Agyeman v. Corr. Corp. of
Am., 390 F.3d 1101, 1103 (9th Cir. 2004) (citation omittedlifer an evaluation of the likelihood
of success on the merits and Plaintiff's abilityatticulate his claims pro se, the Court finds that
the exceptional circumstances which are necedsagyant Plaintiff's request for counsel do not
appear to exist at this time. Accordinglyailtiff's motion for counsel is DENIED without
prejudice. Plaintiff’'s familyor friends outside of custody mawish to contact a local bar
association referral sepg to inquire about whethan attorney would bwilling to represent
Plaintiff on a contingency fee basis. The contdormation of several local services is as follows:

. Orange County Bar Association Lawy®&eferral and Information Service:
(949) 440-6747.

o Los Angeles County Bar Association LaevyReferral Service: (213) 243-1525.

o Riverside County Bar Association Lawy®&eferral Service, West Riverside:
(951) 682-7520; East Riverside: (760) 568-5555.
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