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8 UNITED STATESDISTRICT COURT

9 CENTRAL DISTRICT OF CALIFORNIA
10
11 || ISMAEL A.,} Case No. EDCV 17-02458-AFM
12 . .
13 Plaintiff, MEMORANDUM OPINION AND

V. ORDER REVERSING AND
14 REMANDING DECISION OF
NANCY A. BERRYHILL, Acting COMMISSIONER
15| commissioner of Social Security,
16
Defendant.
17
18
19 Plaintiff filed this action seeking revieaf the Commissioner’s final decisign
20 || denying his applications for disability insunce benefits and supplemental security
21 || income. In accordance with the Court's €amanagement ordethe parties have
22 || filed memorandum briefs addressing the itsesf the disputed issues. The matter is
23 || now ready for decision.
24 BACKGROUND
25 On November 27, 2013, Plaintiff applied for disability insurance benefitg and
26
27 || ! Plaintiff's name has been partially redacte@dazordance with Federal Rule of Civil Procedpre
5.2(c)(2)(B) and the recommendation of then®@attee on Court Administration and Case

28 Management of the Judicial Conference of the United States.
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supplemental security income, alleginlgsability beginning Heruary 9, 2009

Plaintiffs applications were deniedinitially and on reconsideration.
(Administrative Record [‘AR”] 143-149,153-164.) A hearing took place on
September 30, 201Before an Administrative Lawudge (“ALJ"), at which botk

Plaintiff, who was represerddoy counsel, and a vocational expert (“VE”) testifi
(AR 37-64.)
In a decision dated December 12, 20h&, ALJ found that Plaintiff suffere

d

from the following severe impairments: degeative disc disease of the cervigal,

thoracic, and lumbar spine; sciaticajmloar radiculopathy; and left should
impingement. (AR 19.) The ALJ concluddbat Plaintiff retained the residu

functional capacity (“RFC”) to perform medn work except that Plaintiff can lif

er

Al

carry, push or pull up to 50 pounds ocoasilly and 25 pounds or less frequently;

can stand and/or walk for six hours outaof eight-hour workday, but would ne

to change positions so that he can stamdLfominutes and then sit for about fi

d

Ve

D

minutes before he can return to standorgwalking, but he can remain on task

during that time; can sit for six hourstoof an eight-hour workday in 30-minu

increments with brief position changed about one to five minutes while

(5]

remaining on task; can frequently clintiglance, stoop, kneel, crouch, and crgwi;

cannot perform repetitive movements of bead or neck; cannot perform repetitive

or constant fine and gross manipulatwith the non-dominant left upper extremity,

but frequent use is permissible; cannot perform forceful gripping or grasping witt

the non-dominant left upper extremity; can concentrate for up to two hours at

time, but he would be limited to simpt®n-complex tasks; is limited to occasional

interaction with the gendraublic; simple and routine work with a reasoning le

of two and with occasional contactitiv coworkers and the public. (AR 23.)

vel

Relying upon the testimony of the VE, the ALJ found that Plaintiff was capable of

performing work existing in significant mbers in the national economy, includi
the occupations of small ga assembler, steam pser, and gluer. (AR 30

2
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Accordingly, the ALJ concluded that R#if was not disabled from February
2009 through the date of the decisionR(81.) The Appeals Council subsequer
denied Plaintiff's request for review RA1-6), rendering the ALJ’s decision ti
final decision of the Commissioner.
DISPUTED ISSUES
1. Whether the ALJ properly translated Dr. Ahmed’s opinion in asses
Plaintiff's RFC.
2. Whether the ALJ propounded an improper hypothetical to the VE.
3. Whether the VE's testimony confted with the Occupational Outlog
Handbook and, if so, whether the ALJ could properly rely upon it.
STANDARD OF REVIEW
Under 42 U.S.C. 8§ 405(g), this Court rewis the Commissioner’s decision
determine whether the Commissioner'sidings are supported by substan
evidence and whether the prodegal standardsvere applied.See Treichler v
Comm’r of Soc. Sec. Admin/75 F.3d 1090, 1098 (9th Cir. 2014). Substar
evidence means “more than a merentd@” but less than a preponderan@ee
Richardson v. Peralegl02 U.S. 389, 401 (1971)jngenfelter v. Astrue504 F.3d
1028, 1035 (9th Cir. 2007).uBstantial evidence is “shcrelevant evidence as
reasonable mind might accept as quade to support a conclusiorRichardson
402 U.S. at 401. This Court must review the record as a whole, weighing bg
evidence that supports and the evidence that detracts from the Commiss
conclusion. Lingenfelter 504 F.3d at 1035. Where evidence is susceptible of
than one rational interpretation, ther@missioner’s decision must be uphel8ee
Orn v. Astrue495 F.3d 625, 630 (9th Cir. 2007).
DISCUSSION
Plaintiff contends that the ALJ's RFC assessment was erroneous beca
ALJ failed to accurately translate sorak Dr. Ahmed’s opinions into functiong
limitations. In particular, Plaintiff argues that the ALJ failed to properly adc
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Dr. Ahmed’s opinions that (a) Plaifftwas precluded from repetitive motions
the neck or spine, and (b) Plaintiff svprecluded from repetitiv@anipulation with
his left upper extremity. According to dmhtiff, the ALJ's determination thg
Plaintiff is precluded only from “repetiter movement of the head and neck” g
her determination that Plaintiff is able frequently use his left upper extremity &
at odds with Dr. Ahmed’s opinions. (ECF No. 17 at 8-10.)

Plaintiff's treating physician, Khalidhdhmed, M.D., opined that Plaintiff wa
precluded from repetitive motions for theeak or spine, an opinion that |
explained contemplated the loss of 5086 Plaintiff's preinjury capacity for
flexion, extending, bending, and rotatiigs neck or spine. Dr. Ahmed furth
opined that Plaintiff had lost approximgtes0% of his pre-injury capacity fo
performing activities such as bendingpating, lifting, pushing, pulling, an
climbing. With regard to Plaintiff's left shoulder impairment, Dr. Ahmed opi
that Plaintiff was precluded from forceful strength activities and repet

manipulation of his left loulder. Finally, according to Dr. Ahmed, Plaintiff h

lost approximately 50% of his pre-imp capacity for lifting, pushing, pulling,

grasping, pinching, holding, figueing, and comparabletadties with his left upper
extremity. (AR 1193.)
In assessing Plaintiff's RFC, the ALA#&d that she assigned great weigh

the opinion of Dr. Ahmed, explaining thA@t. Ahmed personally examined Plaint

and that Dr. Ahmed’s objective findings wearensistent with his opinion. (AR 27|,

The ALJ’'s decision specifically noted DAhmed’s opinion that Plaintiff wa

“precluded from repetitive motions of theeck or spine, heavy work includirlg
bending, stooping, lifting, pushing, puly, and climbing, and forceful strength

activities and repetitive mani@tion.” (AR 27.) In addition, the ALJ recognized

that under the workers’ compensatidaw, Dr. Ahmed’s restrictions “wer

equivalent to a 50 percent loss” MRlaintiff's pre-injury capacity. (AR 27.

According to the ALJ, becaus$daintiff's pre-injury capcity was lifting 80 pounds,
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Dr. Ahmed essentially opined that Plafhtvas capable of lifting and/or carrying

40 pounds, “which is not inconsistent wigthrange of medium exertional work.

(AR 27.)
A claimant’'s RFC is the most lean still do despite his limitationSmolen v,
Chater, 80 F.3d 1273, 1291 (9t@ir. 1996) (citing 20C.F.R. § 404.1545(a)). |

determining a claimant's RFC, the ALJ stuconsider all relevant evidence

record, including medical opinionfommasetti v. Astry®33 F.3d 1035, 1041 (9th

Cir. 2008);Robbins v. Soc. Sec. Admi#66 F.3d 880, 883 (9th Cir. 2006ee20
C.F.R. §404.1527(b). “Significantly, unleas ALJ expressly rejects a particu
medical opinion, he must consider its fimgs when crafting th claimant's RFC.’
Gamache v. Colvin2014 WL 5511210, at *1 (C.D. CaDct. 31, 2014) (citing

Lester v. Chater81 F.3d 821, 834 (B Cir. 1995)).In order to reject the opinion of

a treating physician, even if that opinias contradicted, an ALJ must providge

specific and legitimate reasons that aupported by substantial eviden€esvizo

-

of

ar

v. Berryhill, 871 F.3d 664, 675 (9th Cir. 2017Mhe ALJ can meet the requisite

specific and legitimate standard “by setting out a detailedrerdugh summary o
the facts and conflicting clinical evidencgtating his interpretation thereof, a
making findings."Trevizq 871 F.3d at 675.

As noted above, Dr. Ahmed opined tltAte to neck impairment, Plainti

nd

ff

was precluded from repetitive motions oétheck and spine. Further, Dr. Ahmed

opined that due to shouldanpairment, Plaintiff wa precluded from repetitiv

manipulation with his left upper extremit(AR 1193.) Dr. Ahmed’s opinions wefe

phrased in the workers’ compensation eaht Terms of art used in worker
compensation proceedings are not edeiva to Social Security disabilit

terminology.Desrosiers v. Secretary éfealth & Human Services846 F.2d 573

576 (9th Cir. 1988);Macri v. Chater 93 F.3d 540, 544 (9th Cir. 1996).

Consequently, in order to sesss medical evidence for poses of Social Security

disability, an ALJ must “tnaslate” terms of art contaiden workers’ compensatio
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medical opinions into correspondin§ocial Security terminologyVasquez-
Pamplona v. Colvin2015 WL 5796994, at *4 (C.D. Cal. Sept. 30, 2015) (cif
Booth v. Barnhart181 F. Supp. 2d 1099104 (C.D. Cal. 2002)Haro v. Colvin
2014 WL 4929032, at *6 (C.CCal. Sept. 30, 2014).

As courts in this District have explaohe“[r]epetitive’ is a term of art in the

California Workers’ Compensation systemganing that an individual has Io

50% of her pre-injury capacityBrooks v. Astrue2012 WL 2373628, at *5 (C.D.

Cal. June 22, 2012). To say that an indivichas lost 50% of Isi or her capacity tt

perform an activity means that he or she can perform that activity no mor¢

50% of the time.See Echaury v. Astru2013 WL 436007, at *4-5 (C.D. C4l.

Feb. 4, 2013)Brooks 2012 WL 2373628, at *5. Thug) Dr. Ahmed’s opinion,
Plaintiff is precluded from performing “motions for the neck or spine”
manipulation with the left upper extraggnmore than 50% of the time.

For Social Security purposes, ‘@néent” means “occurring from one-third
two-thirds of the time.” Social Seaty Ruling (“SSR”) 83-10, 1983 WL 31251, i
*5-6. Translating Dr. Ahmed’s opinion that Plaintiff is limited to performing
activities identified above no more than 50%the time into Social Security term
Dr. Ahmed opined that Plaifiticould perform these activitidessthan frequently
SeeValero v. Colvin 2015 WL 1201874, at *12 (E.D. Cal. Mar. 16, 20!
(physician’s opinion that claimant jgrecluded from repetitive use of her ar
indicates an ability to handle and reach “on a less-than-frequent b&akgury
2013 WL 436007, at *4-5 (physician’s opomi that claimant was precluded fro
repetitive gripping and repetitive turning of the neck indicated that claimant
perform these activities no more than 50%iwofe and, therefore, was not capa
of performing them “frequently”).

Although the ALJ purported to givgreat weight to the opinion of D
Ahmed, she omitted the less-than-frequesstrictions included in Dr. Ahmed)]

opinion. Instead, the ALJ determindelaintiff was precluded from “repetitiv
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movements of the head or neck,” but diok restrict Plaintiff to performing suc
motions no more than 50% of the timM@&R 23.) The ALJ's similar failure tg

translate Dr. Ahmed’s opinion into the dppble social security term is mor

glaring in her assessment of Plainsfffeft upper extremity. The ALJ concludg
that Plaintiff was precluded from “repetitiog constant” manipulation with his le
upper extremity, yet found that he retained the abilityfréguently use his left
upper extremity. (AR 23.)

The Commissioner argues that it i tALJ's responsibility to determine

residual functional capacity, so she wastkd to interpret Dr. Ahmed'’s opinion &
she did. (ECF No. 20 at 2-3.) While t®mmissioner is correct that the ALJ

h

A4

137
o

ft

LS

S

charged with interpreting evidence and fafating an RFC, this general assertion

does not address the particular medigginion at issue here. The Commissio
also fails to provide any authority for the proposition that an ALJ may pro
interpret a preclusion against “repeftdi activities issued in the worker
compensation context as contemplating dbility to perform those activities long
than 50% of the time. Moreover, assumthgt the ALJ could reasonably interp
Dr. Ahmed’s opinion as contemplating dreent neck or back motion or freque
use of Plaintiff's left upper extremity, notly in the ALJ’s decision indicates th
she intended to do so. Instead, theJAherely summarizedr. Ahmed’s findings
and concluded that they were entitled to great weight. Accordingly,

Commissioner’s argument is unpersuasive.

By failing to include all of the furimnal limitations opined by Dr. Ahmed in

her RFC determination, the ALJ imptly rejected certain of Dr. Ahmed’

opinions. See Smolen80 F.3d at 1286 (“By disregarding [treating physiciar

opinions and making contrary findings, [tiA¢.J] effectively rejected them. Hi

failure to offer reasons fodoing so was legal error.”)$samache 2014 WL

5511210, at *2 (by finding claimant couldigror grasp frequently — that is, mo

than one-half of the time — the ALJ implicitly rejected pbssi's opinion that
7
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claimant was precluded from “repetitivé@ehavior which contemplate a one-h
reduction in pre-injury capacityBaltazar v. Astrug2012 WL 2319263, at *!
(C.D. Cal. June 19, 2012) (physician’s mipn that claimant was precluded frg
repetitive performance of certain activitiegamt that claimant could not perfor
those activities more than half of the timed, therefore, in assessing claimant
ability to perform activities'frequently,” the ALJ imficitly rejected physician’s
opinion). To properly reject Dr. Ahmed@pinions, the ALJ would have had

provide legally sufficienteasons for doing s&eeTrevizq 871 F.3d at 675. Th
ALJ, however, purported to accept Dr. Alaieeopinions, and she did not provig
any reason, let alone a specific dmgitimate one, for rejecting them.

Finally, the ALJ’s failure to either alude, reject, or otherwise explain h
interpretation of Dr. Ahmed’s opinions imer RFC assessment was not harm
error. The VE’s testimony that Plaintiff apable of performing work available
the national economy was s® on the ALJ's hypotheticals, none of wh
included the limitationsissessed by Dr. Ahmed®ddeAR 60-62.) As a result, ther
IS no evidence in the record supporting ttonclusion that Plaintiff could perfor

work in the national economy if he, iadt, is limited to the degree Dr. Ahmeg

opinion suggestsSee Renteria v. Berryhil017 WL 3995110, at *5-6 (C.D. Cal.

Sept. 7, 2017) (remanding where ALJ stdfest he assigned significant weight
physician’s opinion, but failed to include @igian’s opinion that claimant shou
not do “repetitive work at or above shoetdlevel” and instead determined th
claimant could frequently reach at or above shoulder ledalyey v. Colvin2014
WL 3845088, at *6-7 (C.D. Cal. Aug. 5024) (remanding where ALJ purported
give great weight to physician’s opinion that claimant was precluded

repetitive motions but assessed the clairsaREC as limited to frequent motiof
and failed to explain how th&FC adopted or rejectele functional limitations se

forth by the physician).
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Because the Court concludes that reakis warranted based upon the ab

error, it need not resolve Plaintiff's remaining contentions.
REMEDY

Ninth Circuit case law “precludes a dist court from remanding a case f
an award of benefits unless @@n prerequisites are metDominguez v. Colvin
808 F.3d 403, 407 (9th Cir. 2016) (citationsited). “The district court must firs
determine that the ALJ made legal error, such afiling to provide legally]
sufficient reasons for rejecting evidence. If.the court finds such an error, it my
next review the record as a whole and deitee whether it idully developed, is
free from conflicts and ambiguities, antl assential factual issues have bg
resolved.” Dominguez 808 F.3d at 407 (citation and internal quotation m:
omitted).

Although the Court has found error dscussed above, the record on
whole is not fully developed and factuigsues remain outstanding. The iss
concerning Plaintiff's alleged disabilityshould be resolved through furth
proceedings on an open record beforeaper disability determistion can be mad
by the ALJ in the first instanceSee Brown-Hunter v. Colvir806 F.3d 487, 49

(9th Cir. 2015)see also Treichler775 F.3d at 1101 (remarhor award of benefits

IS inappropriate where “there is conflimy evidence, and not all essential fact

iIssues have been resolved”) (citation omitt&tjauss v. Comm’r of the Soc. S

Admin, 635 F.3d 1135, 1138 (9th Cir. 201(same where theecord does not

clearly demonstrate the claimant is disal within the meang of the Social
Security Act).

Accordingly, the appropriate remedy asremand for further administratiy
proceedings pursuant to serterour of 42 U.S.C. § 405(§).

IT IS THEREFORE ORDERED thatudgment be entered reversing t

2 |Itis not the Court’s intertb limit the scope of the remand.
9
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decision of the Commissioner of Sociakclrity and remandinghis matter for

further administrative proceedingensistent with this opinion.

DATED: 12/19/2018

iy Moefc—

ALEXANDER F. MacKINNON
UNITEDSTATESMAGISTRATE JUDGE
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