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n Geddes, Jr. v. Andrew Saul D

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

DAN CAMERON G.,*
Plaintiff,

NO. EDCV 19-1502-KS

V. MEMORANDUM OPINION AND ORDER
ANDREW SAUL, Commissioner
of Social Security,

Defendant.

)
)
)
)
)
)
)
)
)

INTRODUCTION

Dan Cameron G. (“Plaintiff’jiled a Complaint on August 13, 2019, seeking review
the denial of his applicatiofor a period of disability andlisability insurance benefits
(“DIB”). On September 17, 2019, the partiesisented, pursuant to 28S.C. 8§ 636(c), to
proceed before the undersigneditgdd States Magistrate Judge. (Dkt. Nos. 9, 10, 11.)
July 10, 2020, the parties filed a Joint Stipwalat{“Joint Stip.”). (DktNo. 21.) Plaintiff seeks
an order remanding for the immediate awardenefits or, in the [eernative, for further

proceedings. (Joint Stip. at 25.) Then@nissioner requests that the ALJ’s decision |

! Partially redacted in compliance with Federal Rufl€ivil Procedure 5.2(c)(B) and the recommendation of t
Committee on Court Administration and Case Management of the Judicial Conference otedeSthtes.
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affirmed or, in the altmative, remanded fdurther proceedings.Sge id at 26.) The Court

has taken the matter under submission without oral argument.

SUMMARY OF ADMINISTRATIVE PROCEEDINGS

In August 2015, Plaintiff, wh was born on October 21, 19%#%ed an application for a
period of disability and DIB. (SeeAdministrative Record (“AR”) 15185; Joint Stip. at 2.)
Plaintiff alleged disability commmeing March 5, 2014 due to: left elbow injury (later
epicondylar debridement); aritis; carpal tunnel on both wtis “knee problems on both ang
right ankle”; “rotor cupn both shoulders”; hernia in staoh; depression; anxiety; “back”
incontinence due to prostatergery; and prostate cancer. RA322 (errors in original).)
Plaintiff previously worled as an automobile ieanic (DOT 620.261-010). (AR 22, 63, 323
After the Commissioner denied Plaintiffspplications initially (AR 83) and on
reconsideration (AR 96), Pldiff requested a hearing (AR 3L Administrative Law Judge
Lyn Farmer (“ALJ”) held ahearing on August 22, 2018(AR 30.) Plaintiff, who was
represented by counsel, testified before the) Als did vocational expert (“VE”) Marcos
Molinar. (AR 30-72.) On October 25, 2018etALJ issued an unfavorable decision, denyif

Plaintiff's application. (AR 1824.) On July 22,@19, the Appeals Council denied Plaintiff'$

request for review. (AR 1-3.)
\\
\\
\\
\\

2 Plaintiff was 58 years old on the alleged onset daterargimet the agency’s definition of a person of advanc
age. See20 C.F.R. § 404.1563(e). Advanced age significaafflycts a person’s ability to adjust to other woltk. (citing
20 C.F.R. §404.1568(d)(4)). Plaintiff subsequently changed age categories to auahdivisely approaching retirement
age, and the Commissioner has special rules for persons closely approaching retirement age (age 60 lat. olq
Specifically, “[i]f you are closely approaching retirement age (age 60 or older) and you have a sevememtsiithat
limits you to no more than light work, we will find that ybave skills that are transferable to skilled or semiskilled lig

work only if the light work is so similar to your previowsrk that you would need to make very little, if any, vocational

adjustment in terms of tools, work processes, work settings, or the industry.” 20 C.F.R5%804.1
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SUMMARY OF ADMINIST RATIVE DECISION

The ALJ found that Plaintiff mehe insured status requirente of the Social Security
Act through September 30, 2021AR 17.) The ALJ furtherdund that Plaintiff had not
engaged in substantial gainful adt\since his alleged onset dateMarch 5, 2014. (AR 17.)
The ALJ determined that Plaiffthad the severe impairmentsaggenerative disc disease ary
status post lateral epicondylectomy of the é&iftow. (AR 17.) In reaching this conclusion
the ALJ found that thiollowing other alleged impairmentgere not “severefor the purposes
of step two of the analysis: Plaintiff's histarfjventral and umbilical hernia requiring surgicg
repair was not a severe impairment; carpal tynight rotator cuff tear; and prostate cance
(AR 18.) The ALJ further concluded that Plafihdid not have an impairment or combinatio
of impairments that met or medically equatbd severity of any impairments listed in 2
C.F.R. part 404, subpart P, appendix 0 @F.R. 88 404.1520(d404.1525, 404.1526),
including Listing 1.02 (concemg major dysfunction of a joingnd Listing 1.04 (concerning
degenerative disc disease). (AR 18.) ThelAletermined that Plaintiff had the residui
functional capacity (“RFC™jo perform medium worRwhich “involves liting no more than
50 pounds at a time with frequent lifting or camg of objects weighingip to 25 pounds,”

with the following exceptions:

He is limited to frequent climbing amps and stairs, balancing, stooping,
kneeling, crouching, and crawling; ban occasionally climb ladders, ropes,
and scaffolds; he is limited to frequdrandling with the left upper extremity;
and he must avoid concentrated expesio extreme cold, heat, vibration,

unprotected heights, moving mechanigatts, not including automobiles.

(AR 18.)

3

The Commissioner’s definition of medium work is contained in 20 C.F.R. § 404.1567(c).
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The ALJ found that Plaintiff waable to perform his past refent work as an automobile
mechanic (DOT 620.261-010). RA22.) Additionally, the ALJ alsdetermined that Plaintiff,
considering his age, education, work experggrand residual functional capacity, had work

skills from past relevant work thate transferable to other opaiions that are classified af

\"ZJ

“light work”* and exist in significant numbeiia the national economy, including the
representative occupations of witerness assembler (DOT 728.684-CFL@as meter
mechanic Il (DOT 710.680826), electronics assembléDOT 726.684-018), and semi-
conductor assembler (DOT 726.6834). (AR 22-23.) According) the ALJ determined that
Plaintiff had not been under asdbility, as defined in the Soci@ecurity Act, from the alleged
onset date through the datetioé ALJ’s decision. (AR 23.)

STANDARD OF REVIEW

Under 42 U.S.C. 8 405(g), this Court rewis the Commissioner’s decision to determine
whether it is free from legal error and suppdrtgy substantial evidenae the record as a
whole. Orn v. Astrue495 F.3d 625, 630 (9th Cir. 2007Bubstantial evidence is ‘more than
a mere scintilla but less than &ponderance; it is such relevamtdence as a reasonable mind
might accept as adequatedopport a conclusion.”Gutierrez v. Comm’r of Soc. Sec40

F.3d 519, 522-23 (9th Cir. 20L4internal citations omitted). “Even when the evidence|is

susceptible to morghan one rational interpretation, we shuphold the ALJ’s findings if they
are supported by inferences reasonably drawn from the rec@ialiha v. Astrue674 F.3d
1104, 1110 (StiCir. 2012).

Although this Court cannot substitute dscretion for the Commissioner’s, the Couft

nonetheless must review the record as a whetkgighing both the evidere that supports and

4

up to 10 pounds.” 20 C.F.R. § 404.1567(b).

5

the DOT number for the occupation of wire harness assembler is 724.68420pafeAR 23 with id. 65.)

“Light work involves lifting no more than 20 poundsaatme with frequent lifting or carrying of objects weighing

The ALJ misidentified the Dictionary of Occupation#lés listing as DOT 724.687-01But the VE testified that

4
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the evidence that detracts frone iCommissioner’s] conclusion Lingenfelter v. Astrues04
F.3d 1028, 1035 (9th €i2007) (internal quotation marks and citation omitt&#srosiers v.
Sec’y of Health and Hum. Serv846 F.2d 573, 576 (9th Cir. 88). “The ALJ is responsible
for determining credibility, resolving confletin medical testimony, and for resolving
ambiguities.” Andrews v. Shalalé3 F.3d 1035, 103®th Cir. 1995).

The Court will uphold the Commissioner’s dgon when the evidence is susceptible
more than one rational interpretatioBurch v. Barnhart 400 F.3d 676, 679 (9th Cir.
2005). However, the Court may review only teasons stated by the ALJ in her decisic
“and may not affirm the ALJ on a grod upon which he did not rely.Orn, 495 F.3d at 630;
see also Connett v. BarnhaB40 F.3d 871, 874 (9th Cir. @8). The Court will not reverse
the Commissioner’s decision if is based on harmless error, igth exists if the error is
“inconsequential to the ultimate nondisability deténation,’ or if despitehe legal error, ‘the
agency'’s path may reasdiya be discerned.” Brown-Hunter v. Colvin806 F.3d 487, 492
(9th Cir. 2015) (internal citations omitted).

DISCUSSION

Plaintiff presents the Court with three issufor consideration: (1) whether the AL
properly considered the medical evidence and medical opinionsnulftting his assessmen
of Plaintiff's residual functional capacity (doiStip. at 3); (2) whether the ALJ properly
considered Plaintiff's statemerabout his symptoms and limitationd.(at 4); and (3) whether
the ALJ’s conclusions at step four of thegsential analysis are supported by substant
evidence in th recordid.).

\\
\\
\\
\\
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l. The ALJ’s Consideration of the Medical Evidence and Opinions

With regards to the first issun dispute, Plaintiff argudbat the ALJ “dsregarded all
of the treating medical evidencediinstead opt[ed] to give significant weight to the opinio
of the Defendant’s consultative oofedic examiner, Dr. Beabe.” (Joint Stip. at5.) Plaintiff
suggests that, as a result, the ALJ’s caosiolu that Plaintiff can perform medium woile.,
that Plaintiff can lift up to 5@ounds at a time with frequent lifting or carrying of objec
weighing up to 25 pauds, is not supportellly substantial evidenae the record. See id).

The Court agrees.

A. Medical Evidence

The medical record shows that Plaintiffffeved a series of injuries and surgerie
beginning with his prostate caercdiagnosis and March 6, 20pdostatectomy. (AR 656.)
Six days after his surgery, on March 12, 2@l4jntiff was dischargettom the hospital with
a night bag and leg bag. (AR 411, 459.) April 30, 2014, he returned for a follow ug
appointment and reported mild discomfort wighysical activity. (AR 422.) His doctor|
extended his return to work date to May 10, 20{AR 422.) Plaintiffreturned to work in
May 2014, but, on May 14, 2014, mgured his left elbow at wi while removing a radiator
from a truck. (AR 538.) Platiff was initially treded with physical terapy and a forearm
strap, and he experiencedadual improvement. (AR 538.)However, he continued to
experience moderate pain that became worseliftitiy or twisting activities. (AR 538.) He
was placed on modified work duty with no liftieg carrying greater than 10 Ibs. (AR 538
Because his employer was unatdeaccommodate this modificati, Plaintiff was off work.
(AR 538.) On August 7, 2014Andrew S. Wong, M.D., an thropedic surgeon who is boarg
certified in surgery of the hand and a Buall of the American Academy of Orthopedis

Surgeons, examined Plafhand determined that Plaintiffsymptoms were consistent with
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lateral epicondylitis. (AR 540.Plaintiff demonstrated a “goodange of motion at the time
of the diagnosis. (AR 540.)

At a follow up visit on September 4, 2013;. Wong observed telerness to palpation
over Plaintiff’'s medial epicondyland increased pain with resist@dst extension. (AR 544.)
Dr. Wong administered an injection and recommended an MRI. (AR B44intiff received
an MRI later that month. (AR 547.) Dr. \Wg reviewed the MRI with Plaintiff on Octobel
16, 2014 and found that it realed “severe tendinosis and highade partial tearing of the
origin of the common extensor tendon.” (AR0.) Dr. Wong opined that this was “an acu
injury” that would require surgery. (AR 550-%1Dr. Wong kept Plaintiff on modified duty
with no lifting, pushing, or pullig greater than 10 Ibs with higtlapper extremity. (AR 551.)

On November 14, 201#hile awaiting authorization for his left elbow surgery, Plainti
underwent a surgical “mesh repair’ of ventaald umbilical hernias ih surgeon Jason T.
Wong, M.D., FRCSC. (AR 849, 85 Plaintiff's post-care structions inalded no running,
jumping, or lifting objects heavier th&® Ibs for six veeks. (AR 854.)

It took several months for Plaintiff to geive authorization fothe elbow surgery
requested by Dr. Andrew Wong.S¢eAR 553-565.) During thatime, Dr. Wong kept
Plaintiff on modified duty with no lifting, pushin@r pulling greater than 10 Ibs with his lef
upper extremity. (AR 555-62.)On March 11, 2015, more ah a year after Plaintiff's
prostatectomy in March 2014, Plaintiff pretesh for a preoperative ppintment for a left

elbow lateral epicondylar debridement and rep@iR 565.) At that point, Plaintiff had spen

virtually the entirety of the giceding 12 months unable to perfanme work as a mechanic, as

he performed it, due to the recovery periotbf@ing his prostatectomy and the May 14, 201

injury to his left elbow.

[e
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On April 3, 2015, Plaintiff underwent surgesn his left elbow. (AR 569.) On April
17, 2015, Dr. Wong stated thRlkaintiff should work on rangef motion at home but should
not perform any heavy gnaisig or lifting. (AR 571.) He statl that Plaintiff was temporarily
totally disabled and would be referred foypital therapy in four weeks. (AR 571.)

On April 29, 2015, Plaintifreceived an initial occupational therapy evaluation. (A
578.) Plaintiff reported hang severe difficulty opening &ght jar, pushing open a heavy
door, and placing an object on gieelf above his head. (AR 5Y8he occupational therapist
Harold Neuendorff OTR/L, CHTgbserved that Plaintiff had idiswelling, decreased elbow
flexion, proximal forearm impaired funom, and difficulty performing tasks requiring
rotational pull and sustained gpas (AR 580.) Neuendorff s&a goal for Plaintiff to be
functionally capable for returngnto work in eight weeks.é., June 24, 2015). (AR 580.) A
month later, on May 29, 2015, d#tiff followed up with Dr.Andrew Wong who requested
authorization for an additt@l 12 occupational therapysits. (AR 601-02.)

On June 1, 2015, a few days after his fellop with Dr. Wong, Plaintiff completed &
second questionnaire conegrg his ability to perform certaiactivities. (AR 610.) Plaintiff
no longer indicated “severe difficulty” in aryeas but indicated “moderate difficulty” with
opening a tight jar, turning a key, preparingeal, placing an object on the shelf above K
head, doing heavy household chores, doing yar#t,woaking a bed, carrying shopping bag
or briefcases, changing a lightlb overhead, washing/dryirtgs hair, washing his back,
putting on a pulloviesweater andnter alia, recreational activities iwhich he moved his arm
freely or took some force or impact througls arm/shoulder/hand. (AR 610.) At hi
occupational therapy appointrighat same day, Neuendodibserved continued swelling in
Plaintiff's left elbow and defits in Plaintiff's ability to lift, carry, twist, and apply an
“aggressive” tight grasp. (AR 610.) Liker.DAndrew Wong, Neuendorff also reported th3

Plaintiff would benefit from continueddatment for his lefelbow. (AR 610.)

R
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On July 10, 2015, Plaintiff had anothetldav up with Dr. Wang who observed a good
range of motion and some improvement in mi#is left elbow painbut concluded that
Plaintiff should not engage in lifting, pushing,prlling of any object greater than 10 Ibs arn
should not perform “regtitive activity.” (AR 137.) Three days later, Neuendorff observe
“palpable swelling” in Plaintiff's left elbowrad “focal tenderness with forearm extension
(AR 1309.) On Julyi4, 2015, Neuendorff opined that Pigiif's function would be impaired

in performing “aggressive resisted tasks” or “heavy lifting.” (AR 1312.)

On August 20, 2015, Plaifttisaw Dr. Wong again, who stated that Plaintiff had not

responded completely to the surgery, had gzl significant olecrason swelling, and had
developed a separate area of firm swelliwgr the proximal ulna.(AR 1314.) Dr. Wong
requested authorization for 8RI to determine the cause thfe swelling over the proximal
ulna. (AR 1314.) Dr. Wong canued to restrict Plaintiff fromany lifting, pushing, or pulling
of objects greater than 10 Ibs as veallfrom “repetitive awity.” (AR 1314.)

On October 6, 2015, Plaintiff completed Adult Function Report in connection with
his application for benefits. &htiff reported that his lelbow injury prevented him from
lifting, pulling, or shoving more than 10 Ibs aine also suffered from incontinence due to h
prostatectomy. (AR 332.) He stated that,imyian average day, he showers, dresses
feeds himself, watches TV, reads, and walks atdbe backyard. (AR 333.) He stated th
his sleep is interrupted by theipan his elbow and shoulder. (AR 333.) When asked if
prepares meals or food, he wrote “does not agplyAR 334.) When asked if he perform
household chores, Plaintiff wrothat he can dust and do smialhds (less than 10 Ibs) of
laundry. (AR 334.) He stated that he cannothdothings he used &mjoy, including hiking,

working on cars, and doing home repairs.R(836.) Shortly after completing this Adul

6 Plaintiff’s live-in girifriend, RosDiPonio, reported in a Third Party Adult Function Report prepared on April
2016 that Plaintiff does not cook anymore and she prepares food for him. (AR 352.) She stated that once or twicq
Plaintiff prepares sandwiches or frozen meals, but she usually leaves food for him to wéAR 353.)

9
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Function Report, on October 21, 2015, Pléintirned 60 years old, rendering him a persg
closely approaching retirement age for therposes of the Commissioner's grids ar

regulations.

On January 29, 2016, Plaintiff underwerttcasultative orthopedic evaluation with Dr,.

Vicente Bernabe, D.O., a board-certified Dipkteawith the AmericaBoard of Orthopaedic
Surgery. (AR 495-504.) Dr. Beabe indicated that he dmbt have any of Plaintiff's
(extensive) prior medical records to reviefAR 495.) He observed that Plaintiff had
normal range of motion in his shoulders, nmply or spasm, no swelling, tenderness,
atrophy in his arms, and a normal range otiomowithout tenderness in his elbows. (AR
498.) He stated that Plaintiff's strengttas within normal limitsin all extremities,
radiographs of Plaintiff's left elbow were moal and unremarkablend Plaintiff would be
able to lift and carry 50 lbscoasionally and 25 Ibs frequently wsll as stand, sit, and walk

for six hours in an eightour workday. (AR 500.)

On February 10, 2016, state agency phasidR. Weeks, an Ear Nose and Thro
specialist $¢ee AR 83 (identifying medical specialtgode as “08”)), reviewed Plaintiff's
medical records and reached the same conclusibm. &ernabe: Platiff would be able to
lift and carry 50 Ibs occasionally and 25 Ibs fredlyeas well as standit, and walk for six
hours in an eight-howorkday. (AR 1243.)

On February 15, 2016, approximately tweeks after Dr. Bernabe’s examinatior
Ralph Steiger, M.D., orthopedicrgeon, examined Plaintiff antike Dr. Wong, observed an
unexplained firm lump over Pldiff’s left proximal ulna. (AR 1243.) Dr. Steiger diagnose(
Plaintiff with medial and lateral epicondylitis left elbow, cubital tunnel syndrome left elb
status post lateral epicondylar release left elbG&R 1243.) Dr. Steiger opined that Plaintif
could return to modified work with one restion: no use of his left upper extremity. (AR
1243.)

10
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On April 17, 2016, Plaintiftompleted a second Adult Retion Report, which largely
reiterated his earlier statements, including thaishenable to lift, pll, or shove more than
10lbs. (AR 371.) He stated that when hepsh his girlfriend comes with him because |
cannot lift anything more thaamfew pounds. (AR 374.)

On May 6, 2016, state agency physiciaKglmar, a physical medicine specialiseé€
AR 96 (identifying medical specialty code‘&4")), reviewed Plaintiff’'s medical records ang
reached the same conclusion as Drs. Bernabe and Weeks: Plaintiff would be able to
carry 50 Ibs occasionally and &1 frequently as well as starsit, and walk for six hours in
an eight-hour workday. (AR 91.) Dr. Kalmaso opined that Plaintiff would be limited in
his ability to perform handling and grossmiulation with his 1& hand. (AR 92.)

In late June 2016, Plaintiff began receivingatment for his lefelbow with Asgahar
Husain, MD, orthopedic surge@nd clinical assistant professon orthopedics at the USC
Keck School of Medicine. (AR 1317.) Afteraxining Plaintiff and reiewing his diagnostic
studies, Dr. Husain stated that his diagnastjression was “left elbow painful posterolaterd
synovial impingement,” a partial distal bicepartéeft elbow, persistent lateral epicondyl
symptoms post epicondyle debridement re@ad painful radial nerve compression of th
left elbow. (AR 1320.) A Jul29, 2016 MRI showed fimess of soft tissue Plaintiff's left
elbow region suggestive of localized subcutanesmlesna and several arthritic changes, sol
of which could be suggestive of mildlzacute lateral epicalylitis. (AR 1322-23.)

On September 30, 2016, Plaintiff was agaiagnosed with central and umbilica
hernias and recommended for ac®d robotic mesh repair semy with Dr. Jason Wong. (AR
1246.) Plaintiff received hernia surgemy November 14,@16. (AR 1247-48.)

On December 15, 2016,rDHusain confirmed that Plaintiff had a 50% tear of the I¢
distal biceps and recommended a rehabilitatiagm@m. (AR 1337-38.0On March 7, 2017,

11
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Dr. Husain reported that he had been unaljetauthorization for physical therapy but would

try again. (AR 1346.)

In September 2017, less than a year afteNbieember 14, 2016 hernia surgery, Plainti
injured hisright shoulder while doing yardwork. (AR 1092.) The initial diagnosis was “}
insufficiency with possible RC tear,” and Plafhstarted physical therapy. (AR 1097.) O
October 18, 2017, an MRI carrhed a full thickness tear wittetraction involving a large
portion of the supraspinatus tendon, a snaaticular sided partial thickness tear @
infraspinatus tendon, a significant backgroundeoidinopathy, and moderate joint effusio
with synovial hypertrophy. (AR 1265.) Plaintiff was resomended for surgery and, in
December 2017, he was fitted for a shouldemobilizer (AR 1274) and underwent righ
shoulder arthroscopyotator cuff repair of the supp@satus tendon, arthroscopic bicep
tenodesis, subacromial decompression, diséalichl resection, and extensive intra-articuls
debridement. (AR 1290.) Obecember 29, 2017, 10 daygseafthe surgery, Plaintiff was

wearing, and told to continue wearing, aigli (AR 1292.) Plaintiff continued to see Dr.

Husain in connection with hlsft elbow condition following ts right shoulder surgerySé¢e,
e.g.,AR 1350.)

On August 20, 2018, Raymond K. Zarins,IM.an orthopedic sgeon and Qualified
Medical Examiner, performed aorthopedic re-evaluation d?laintiff in connection with
Plaintiff's worker’s compensation claim concergihis left elbow. (&R 1353.) Dr. Zarins
diagnosed Plaintiff with the falving: a sprain/strain of the left elbow; status postoperat

left elbow surgery; thinning of distal bicefshdon adjacent to moderate irregular spurring

radial tuberosity compatible with chronic-aaping partial tearing of distal biceps tendon;

moderate extensor and flextandinosis; left cubital tunnedyndrome; and residual lateral

epicondylitis left elbow. (AR 1259 Dr. Zarins stated that Plaiff “cannot return to his usual

unrestricted work and . . . should avoid repeated forceful graepitige left as well as very
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heavy pushing and pulling activity greater tt3hpounds with the lefipper extremity at or
about chest height.” (AR 1361.)

B. Applicable Law

“The ALJ is responsible for translating danncorporating clinical findings into a
succinct RFC.”Rounds v. Comm’r Soc. Sec. Admd@7 F.3d 996, 100@th Cir. 2015). In

doing so, the ALJ must articulate a “substamtbasis” for rejecting a medical opinion or

crediting one medical opion over anotherGarrison v. Colvin 759 F.3d 995, 1012 (9th Cir.
2014);see also Marsh v. Colvin92 F.3d 1170, 1172-73 (9thrC2015) (*an ALJ cannot in
its decision totally ignore adating doctor and his or hertee, without even mentioning
them”); Ghanim v. Colvin763 F.3d 1154, 1161t®Cir. 2014) (“Even if treating physician’s

opinion is contradicted, the ALJ may not simply disregard it.”).

Generally, the opinion of a treating sourcemitled to greater vight than the opinion
of doctors who do not treat tlslaimant because treating sourees “most able to provide &
detailed, longitudinal picture” dd claimant’s medical impairmés and bring a perspective tq
the medical evidence that cet be obtained from objecgvmedical findings aloneSee
Garrison, 759 F.3d at 101%ee20 C.F.R. 8§ 404.1527(c)(2) (gawveng claims filed before
March 27, 2017)but se€20 C.F.R. 8§ 404.15209(¢governing claims filed on or after March
27, 2017). Accordingly, to rejectan uncontradicted opinion of a treating or examini
physician, the ALJ must provide “clear amdnvincing reasons that are supported |
substantial evidence. Trevizo v. Berryhi|ll 871 F.3d 664, 675 (9th Cir. 201 Ghanim v.
Colvin, 763 F.3d 11541160-61 (9th Cir. 2014)Alternatively, “[i]f a treating or examining

7 Because Plaintiff filed his applicati for benefits before March 27, 2017, it is not subject to the Commission
revised regulations. The revised regulations provide that ALJs, and other adjudicators for the Commissioagy, ¢
medical opinions according toeyified factors, the most impant of which are supportabilignd consistency, 20 C.F.R.

=4
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88 404.1520c, and states that the Commissioner “will not defer or give any specific evidentiary weight, including confrolling

weight” to any one type of medical opinion and, further, need not specifically address thengubaail relationship that
a medical source had with the plaintiff. 20 C.F.R. § 404.1520c.
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doctor’s opinionis contradicted by anotheloctor’'s opinion, an All may only reject it by
providing specific and legitimat reasons that are suppdrtby substantial evidencé.”
Trevizq 871 F.3d at 675 (emphasis added).

In turn, “substantial evide®” means more than a meseintilla, but less than a
preponderance. Lingenfelter 504 F.3d at 1035. In deteining whether a particular
conclusion is supported by swistial evidence irthe record, the Courhust consider the
entire record as a whole, “weighing both thédeuce that suppor@and the evidence that
detracts from the Commissioner’s conclusioarid “may not affirm simply by isolating &
specific quantum of qaporting evidence."Ghanim 763 F.3d at1160 (quotirtgill, 698 F.3d
at 1159); Lingenfelter 504 F.3d at 1035 (citingeddick 157 F.3d at 720).

C. ALJ’s Evaluation of the Medical Evidence

The ALJ determined that Plaintifas able to perfon medium workj.e., lift up to 50
pounds occasionally and frequently lift or capbjects weighing up to 25 pounds, with some
restrictions, includinginter alia, a limitation to only frequent handling with the left upper
extremity. (AR 18.) In reachgnthis conclusion, the ALJ agsied “significant weight” to the
opinion of the consultative examining physici@r, Bernabe. The ALJ explained that he
credited Dr. Bernabe’s January, 2816 opinion for two reasongl) Dr. Bernabe’s specialty
was orthopedic surgery; and (2) Dr. Bernagbassessment of Plaintiff's functioning wals
consistent with his findings and ologations during the examinationS€eAR 21.) The ALJ

8 It remains to be seen whether the new regulatialhsneaningfully change how the Ninth Circuit assesses the
adequacy of an ALJ's reasoning and whether the Ninth i€ingli continue to require that an ALJ provide “clear an
convincing” or “specific and legitimate reasons” in the analgbimedical opinions, or some variation of those standards.

See Patricia F. v. SauNo. C19-5590-MAT, 2020 WL 1812233, at *3 (W.D. Wash. Apr. 9, 2019). Nevertheless, in cases

in which the revised regulations are applicable, the Countrigful that it must defer to the new regulations, even whefe
they conflict with prior judicial precedent, unless the primtgial construction “follows from the unambiguous terms qgf

the statute and thus leaves no room for agency discretiteitt Cable & Telecomms. Ass’n v. Brand X Internet Seryicgs
545 U.S. 967, 981-82 (200%ee, e.g., Schisler v. Sullive® F.3d 563, 567-68 (2d. Cir. 1993) (“New regulations at
variance with prior judicial precedentsanpheld unless ‘they exceeded the Sacy&t authority [or]are arbitrary and
capricious.”).
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also assigned “significant weight” to the opiniamishe State agency medical consultants w
reviewed Plaintiff's medical reecds at the initial and reconsi@ion level: R. Weeks, the Ea

Nose and Throat specialist.; and F. Kalntlae, physical medicingpecialist. (AR 21.)

In contrast, the ALJ discountedportion of the August 20Xgpinion of Dr. Zarins, who,
like Dr. Bernabe, was an orthopedic surgeon Wwad the opportunity texamine Plaintiff in
person. Dr. Zarins, who had examined PIHiratt least once before, opined that Plainti
should avoid repeatedrmeful grasping on the left as well as very\hepushing and pulling
of objects greater than 30 pounds. (AR 20.) Ab& declined to credithe second portion of
Dr. Zarins’ opinion, stating that Plaintiff&eported activities of daily living shows him
functioning at a high level and tha¢ would be capable of liftirend carrying greater weight.”
(AR 21.) By way of explanatig the ALJ stated that Pldifi's activities of daily living
include his ability to live aloneswim for exercise, go on tripand drive long distances on §
regular basis. (AR 21.)

The ALJ assigned “little weight” to the opam of Ralph Steiger, M.D., one of thq
numerous orthopedic surgeom$o examined Plaintiff in annection with his claim for

worker’s compensation arising fratime injury to his left elbow (AR 21.) Thke ALJ observed

that Dr. Steiger had opined that Plaintiff coatdy perform modified work that did not require

the use of his left upper extremity. (AR 21.) eTALJ stated that he discounted Dr. Steigef
opinion for two reasons: (1)rDSteiger’s opinion was not contat with the medical record,
because there was “little evidende’the record tesuggest that, 10 months after surger
Plaintiff continued to have severe functiomastrictions; and (2) it was inconsistent wit
Plaintiff's activities of daily livirg, namely his abilityo live indepadently during this time.
(AR 21.) With regards to the first reason-etburported inconsistency of Dr. Steiger’
opinion with the record aswahole—the ALJ observed that, according to Dr. Bernabe, |

than a month eatrlier, in Janua2916, Plaintiff had exhibited full range of motion in his
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elbows, normal muscle strength in his uppad lower extremities, and a normal gait ar
posture. (AR 20.)

At no point in his decision did the ALJ mion the extensive progress notes provids
by Plaintiff's treatingorthopedic surgeon, DAndrew Wong. $ee generallAR 17-22.) Dr.
Wong had opined repé&edly between the date of Plaintiffest elbow injury in May 2014 and
the end of August 2015, more than a ye#er|athat Plaintiff wa prohibited from lifting,
carrying, pushing, or pulling gres than 10 lbs with his lelirm. (AR 538, 544, 551, 555,
1307, 1314.) Additionally, ding Plaintiff's two-month psetoperative recovery period
following his April 3, 2015 elbav surgery, Dr. Wong had opinduat Plaintiff was temporarily
totally disabled. (R 569, 571, 602.)

D. Discussion

Having reviewed the record in its entyetthe Court finds that the ALJ wholly
disregarded the repeated opms of Plaintiff's treating ohopedic surgeon, Dr. Andrew
Wong, failing to even meion Dr. Wong’s name in the coureéhis decision. The Court alsg
finds that the RFC assessed by the ALJ, andgipally, his determination that Plaintiff
retained the capacity to lift up &) pounds occasionally and géunds frequently with both

arms (AR 18) is not suppted by substantial evedice in the record.

To the contrary, Plaintiff's medical records show that, for moaa & year following
his left elbow injury, Plaintiff was barred Wyis treating orthopedic surgeon from lifting
carrying, pushing, or pulling greatthan 10 lbs with his letirm. (AR 538, 544, 551, 555,
1307, 1314.) Dr. Wong’'s assessment is suppoby his extensive treatment notes wit
objective findings, including MRIs and physicabaxinations, as well as the treating notes
Plaintiff's occupational theragisvho oversaw Plairffis postoperative recovery. In addition

more than four months afterddtiff's surgery, inAugust 2015, Dr. Wiog determined that
16
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Plaintiff had not responded completely tee telbow surgery, had developed significa
swelling, and, further, had ddeped a new area of “firm” svleng with an unknown cause.
(AR 1314.) Three years later, in August 20d4@er Plaintiff had changed age categories, L
Zarins, another orthopedic surgedetermined that Plaintiff neained unable to return to hig
prior work as a mechanend “should avoid repesd forceful grasping on the left as well &
very heavy pushing and pullingtaaty greater than 30 poundsth the left upper extremity
at or about chest height.” RA1361.) Accordingly, in orddp assess the RFC that the AL
did, the ALJ had to overlook the preponderantéhe evidence in theecord and, instead,
focus on an isolated quantuof evidence: the opinion ahe consultative examining
physician, Dr. Bernabe, who diobt review any of Plaintiff' gsnedical records before issuing
his opinion; and the opinion of two state agenogsultants who never examined Plaintiff i

person and lacked expertise in opldics and orthopedic surgery.

As stated above, an ALJ “cartnia its decision totally igore a treating doctor and his

or her notes, without en mentioning them $ee also Marsh v. Colvi792 F.3d 1170, 1172-
73 (9th Cir. 2015), and “may haimply disregard” a treating physician’s opinion simp
because it is contradicte@hanim 763 F.3d at 1161. Howeverjshs precisely what the ALJ
did with respect to Dr. Wong’s ambns. Further, whetine record is looked at as a whole,
is plain that only a scintilla of evidence suppdhis ALJ's determinatiothat Plaintiff retains
the capacity to perfon medium workj.e., use both arms to lift up to 50 Ibs occasionally a
25 Ibs frequently. Accordinglythe ALJ erred in his analysis of the medical evidence a
within that, the opinions oPlaintiff's treating physiciansand the ALJ's ultimate RFC
assessment is not supported by substantigleeee in the record.The matter must be
remanded for further considéian of the medical evidenceOn remand, the ALJ shall
articulate specific and legitimate reasons suppdoiesubstantial evidee in the record for
discounting Dr. Andrew Wong’s opinions aformulate an RFC thas supported by a
preponderance of the ewdce in the record. Further,tife ALJ concludes that Plaintiff's

RFC changed over time in response to Plaintiffisnerous injuries, suegies, and periods of
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recovery, the ALJ should considwhether, for any continuopgriod of 12 months or more

during the relevant timeframe, Plaintiff ssmited to light or sedentary work.

I. The ALJ’s Evaluation of Plaintiff's Statements About His Symptoms

A. Plaintiff's Statements

The second issue in dispute is whether thd ptoperly evaluated &htiff's statements
about the severity and limitindfects of the symptoms causbky his medically determinable

impairments.

In an October 6, 2015 AdUfunction Report, Plaintiff repordethat his left elbow injury
prevented him from lifting, plihg, or shoving more thariO Ibs and he experienceq
incontinence due to his prostatectomy. (AR 332.) He stated that, during an average (¢
showers, dresses and feeds himself, watcheséBds, and walks around the backyard. (A
333.) He stated that before the onset ofifmigairments, he did yard work and gardenin
went on walks and for hikespde motorcycles, worked arars, and did home improvemen
projects. (AR 333, 336.) He wrote that he dame but not for long because of pain in hi
back. (AR 335.) He statdtiat he goes grocery shoppingceror twice a week for 15-20
minutes a visit. (AR 335.) Haated that his sleep is interragtby the pain in his elbow ang
shoulder. (AR 333.) When asked if he pregameals or food, herote “does not apply?”
(AR 334.) When asked if he performs houselobidres, Plaintiff wrote that he can dust an
do small loads (less than 1G)of laundry. (AR 334.)

® Plaintiff’s live-in girifriend, RosDiPonio, reported in a Third Party Adult Function Report prepared on April
2016 that Plaintiff does not cook anymore and she prepares food for him. (AR 352.) She stated that once or twicq
Plaintiff prepares sandwiches or frozen meals, but she usually leaves food for him to wéAR 353.)
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Plaintiff also completed an Ap17, 2016 Adult Function Report, which is substantial
similar to the October 2015 Report. Plaintgiterated his earlier statements from his pri
Adult Function Report, including thae is unable to lift, pull, cshove more than 10lbs. (AR
371.) He also stated that &iinhe shops, his girlfriend com@ith him because he cannot lif

anything more than a few pounds. (AR 374.)

Finally, at the August 22, 2018 hearing, PlairteStified that at some point in late 201
he moved to Lake Havasu, Arizona, becaus@wned a home there but was paying rent
live in California. (AR 43.) He testified thayer since moving to k& Havasu, he had lived
by himself. (AR 43.) Plaintiff's counsel claed that, based owarious documents, he
believed Plaintiff moved to LakkElavasu at the end of 2016t 2015. (AR 58.) Plaintiff
later said that it is possible Iniad misremembered, statingddn’t remember. Time is hard

to recall anymore.” (AR 59.)

Plaintiff testified that he had driven himstdfthe hearing, which véamore than an hour
drive. (AR 43.) He testified that he traveledce a year to visit hisister in the State of
Washington. (AR 59.) He testified that,haltigh he had moved to k& Havasu, he had nof
switched doctors and drove backQalifornia for all of his medial appointments, a trip that

with breaks, sometimes took him six towse hours to complete. (AR 59-61.)

Plaintiff testified that, following his prostatemy, he felt forced to go back to work

before he was ready and, beabg found himself unable to fgoressure on his torso wher
pulling a radiator from a vehicle, he usedyohls arms to pull the radiator and ended
hurting his left elboow. (AR 46.) He testifiedatrhe spends most of the day walking arou
the house a little bit, playing with his dog, lying the couch, and, oa in a while, going to
the grocery store. (AR 54.) He testified thatcould lift “maybe ten, 20 pounds, max.” (AR
54-55.) He testified that higasin lives in town and he sotmees meets up with her to swim

in her pool, which, he said, &ps.” (AR 62.) On other g@asions they gto the movies
19
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together or have dinner. (AR §2Plaintiff testified that, befortihe onset of his impairments
his primary hobby was doing hb because he “really liked—ted [his] job.” (AR 62.) He
testified that he had also @menjoyed walking, hiking, arsirfing—activities he feels he car
no longer do. (AR 62.)

B. ALJ’s Decision

The ALJ determined that Plaintiff's rdigally determinable impairments coulg
reasonably be expected to cause the allegeghteyns but found thalaintiff's statements
concerning the intensity, persiste, and limiting effects of se symptoms were not entirely
consistent with the medical evidence and other evidence irreterd. (AR 19-20.)
Specifically, the ALJ stad that Plaintiff's clinical examations showed him continuing tg
function at a high level. (AR 20.) The Allden summarized the medi evidence, but, as

discussedinfra, omitted any reference to the proggenotes and clinical examination

performed by Plaintiff's treating orthopedicrgaon, Dr. Andrew Wong. (AR 20-21.) The

ALJ later added that Plaintiff's activities ofitjaliving also showedhim “functioning at a
high level.” (AR 21.) The ALJ dderved that Plaintiff testified that he is able to live alo
and maintain his home independently. (AR 2Ihe ALJ added that Plaintiff “often swimg
for exercise” and “continues to gm trips, even driving londistances on a regular basis.
(AR 21.)

C. Applicable Law

An ALJ must make two findings before diamting a claimant’s statements regardir
the severity and persistee of her symptomsSee Treichler v. Comm’r of Soc. S&@5 F.3d
1090, 1102 (9th Cir. 2014). “f&r, the ALJ must determine wihetr the claimant has presente
objective medical evidence of an underlyingpairment which could ssonably be expected

to produce the pain or other symptoms allegdd. (quotingLingenfelter 504 F.3d at 1036).
20
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“Second, if the claimant has produced that ena®, and the ALJ has not determined that the

claimant is malingering, the ALJ must provide specific, clear and convincing reason
rejecting the claimant’s testony regarding the severity d¢iie claimant’'s symptoms” and
those reasons must be supported stntial evidence in the recorltl.; see alsdVarsh v.
Colvin, 792 F.3d 1170, 1174.2 (9th Cir. 2015)Carmickle v. Comm’r of Soc. Sg833 F.3d
1155, 1161 (9th Cir. 2008)T'he ALJ must specifally identify “what testimony is not credible
and what evidence uatmines the claimant’'s complaintsParra v. Astrue 481 F.3d 742,
750 (9th Cir. 2007) (quotingester v. Chater81 F.3d 821, 834 (9th Cir. 1995%8¢e also
Brown-Hunter v. Colvin806 F.3d 487, 494 (9th Cir. 201(®inding legal error where the ALJ
“failed to identify the testimony she found not credibleSjnolen v. Chatei80 F.3d 1273,
1284 (9th Cir. 1996) The ALJ must state specificallyhich symptom testimony is not

credible and what facts in thecoed lead to that conclusion.”).

In March 2016, the Commissioner promulgated Social Security Ruling (“SSR”) 16
2017 WL 5180304, which “akes clear what [Ninth Circuigrecedent already required: thg
assessments of an individual’s testimony byAhd are designed to ‘evaluate the intensity af
persistence of symptoms’ . . . and not to ddalo wide ranging sctuny of the claimant’s
character and apparent truthfulnesd.fevizo v. Berryhill 871 F.3d 664, 678 n.5 (9th Cir
2017). Under SSR 16-3p, the ALJ shall deteenwhether to credit elaimant’s statements
about his pain and limitations bgferring to the factors set foritmn20 C.F.R. § 404.1529(c)(3),

s for

_3p’
It

which include: the claimant’s daily activities; the factors that precipitate and aggravate the

symptoms; the type, dosage, effeehess, and side effects ofyamedication taken to alleviatg
the symptoms; the claimant’s treatment, otith@n medication, for the symptoms; any oth
measure that the individual uses to relievim &t other symptoms; and, finally, “any othe
factors concerning an individual's functional limitations and rdgins.” SSR 16-3p.

However, the lack of objective migal evidence supporting aaoihant’s allegations cannot
provide the sole basis for rejeng his statements about teeverity of his symptoms and
limitations. 1d.; see also Treviz®71 F.3d at 6720 C.F.R. 88 404.1528)(2), 416.929(c)(2)
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(“we will not reject your statements about theemsity and persistence wbur pain or other
symptoms or about the effectiyyosymptoms have on your ability to work solely because

available objective medical evidenceedmot substantiate your statements”).

D. Discussion

The ALJ’s decision falls short of thesersdards. The ALJ cited only one reason fc
discounting Plaintiff's statemenédout the severity of his syngoms and their limiting effects:
their purported inconsistency witis clinical examinations. (R 20.) According to the ALJ,
who ignored the entirety of PHiff's treatment records from $ireating orthopedic surgeon
Dr. Andrew Wong, these clinicaixaminations showed Plaintiff “continuing to function at
high level.” (AR 20.) Tle ALJ did not specify what he madoy “a high level” nor did he
explain how the clinical examinations wereconsistent with any pton of Plaintiff's
subjective symptom allegationccordingly, the ALJ errethy (1) failing to identify what
specific testimony hdeclined to credi3rown-Hunter 806 F.3d at 494, (2) failing to identify]
what specific aspect of the mediealidence undermined that testimord;, and (3) using a
purported inconsistency with the objective medeadence as the solesis for rejecting
Plaintiff's statements abouhe severity of his symptomand limitations, 20 C.F.R. 8
404.1529(c)(2); SSR 16-3previzq 871 F.3d at 679.

Nevertheless, out of an abundance of caution, the Court has considered the pos
that the ALJ’s discussion of &htiff's activities of daily livingin the context of the medical
evidence generally was intendedaasecond basis for discourgisome portion of Plaintiff's
statements. Again, however, the ALJ did mbentify what spedic testimony he was
discounting and what specific activitiesd#ily living undermined that testimon$ee Brown-
Hunter, 806 F.3d at 494arra, 481 F.3d at 758Bmolen80 F.3d at 1284.
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Furthermore, an ALJ may relgn a plaintiff's activitiesto discount the plaintiff's
statements about his symptorasd limitations only wherthose activities either: (1)
“contradict” the plaintiff's tesmony; or (2) “meet the thehold for transferable work
skills"—that is, where the plaiiff “is able to spend a substéal part of his or her day
performing household chores or other activities that are transfécadieork setting.”Orn,
495 F.3d at 639. The ALJ has rasiserted that Plaintiff spenasubstantial part of each da)
performing activities that are traeséble to a work setting. dtead, it appears that the AL
concluded that Plaintiff's activities contradict his testimony. The Court agrees that thel
some portions of Plaintiff’'s sgsimony that are inconsistewith his prior allegations—most
notably, Plaintiff had alleged in his 2015 a2@il6 Adult Function Repatithat he could not
drive for long periods, but, iAugust 2018, he reported drivirig the State of Washington
from Lake Havasu, Arizona oneeyear and intermittently diivg long distances for medica
appointments in California. However, the ALJ also mischareed Plaintiff's activities of

daily living, stating that Plairffi“often swims for exerise.” (AR 21.) Thiss not an accurate

description of Plaintiff's testimony. In fad®laintiff testified that, although he does not go

out very often, he sometimes ¥sshis cousin who also lives lrake Havasu and they go td
the movies together, have dinner, or go swingrin her pool, “which helps.” (AR 61-62.)
The ALJ did not ask Plaintiff texplain what he meant when &&d that swimming “helps,”

but the obvious implication is th&aintiff, who has in his 60s with an extensive history

injuries, surgeries, and carpahnel, finds being in water to lteerapeutic. Furthermore, the

Court sees no reason why osicmal swimming would be imnsistent with Plaintiff's
allegations that he cannot, or, at least, for aopesi more than a yeargald not, lift, pull, or

shove more than 10 Ibs with his left arm.

Similarly, the ALJ stated that Plaintiff 6mtinues to go on trips, even driving long
distances on a regular basis.” R&1.) In fact, Plaintiff testiéd that once a year he goes @
a trip to visit his sister in #hState of Washington and heéermittently travels to California

for doctor’'s appointments because he doeswwit to change medical providers and
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concerned that heould not receive the sanggiality of care at the hp#al in Lake Havasu.

(AR 59-61.) Specifically, Plaintiff testified that, in the precepeight months, he had driver
back to California for medical appointments twice. (AR 61.) Plaintiff did not testify tha
was travelling recreationally or going on longves for any reason othéhan to see family
and receive medical treatment ffrtothe providershe trusts. $ee generallyAR 59-61.)

Accordingly, the ALJ’s sitement that Plaintiff continues go on “trips” on a “regular basis”
is misleading. Moreover, th@ourt sees no reason why Pldirdi occasional long car trips
would be inconsistent with Pldiff's allegations that he cannot, or, at least, for a period

more than a year, could not, lift, pull, gliove more than 10 Ibs with his left arm.

In sum, to the extent that the ALJ may have cited Plaintiff's activities of daily living
support his decision to discouRtaintiff's subjective symptomallegations in their entirety,
those activities do not constitutensancing reasons supported dybstantial evidence in thg
record for discounting Plairfitis subjective symptoncomplaints. As statl above, the only
other reason the ALJ gave was the purportednsistency between tiaintiff's complaints
and the objective evidence, which cannot protigesole basis for rejecting his statemern
about the severity of his syitgms and limitations. Thus, ti#d.J erred in his evaluation of
Plaintiff's subjective symptom statements, dnel matter must be remanded for reevaluati
of Plaintiff's symptom allegations. On remaride ALJ must articulate clear and convincin
reasons supported by substantial evidence swodinting any portion d?laintiff’'s subjective
symptom complaints, and the Abdust specifically identify whatortion of those complaints
he is discounting and what spécividence undermines thosengalaints. Further, if the ALJ
concludes that the type, severity, and limitiriigets of Plaintiffs symptoms changed ove
time, he should consider wihetr, for any period of a year or more during the releva
timeframe, some portion of PHiff's subjective symptom comglas should be credited.
\\

\\
\\
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lll.  Remand For Further Proceedings is Warranted

Based on the foregoing, the ALJ erredhisassessment of bate medical evidence—
particularly the evidence @vided by Plaintiff's treatig physicians—and Plaintiff's
statements about the seveidiyd limiting effects of his symptes. Having determined that
the matter must be remanded fiarther consideration of the racbin its entirety to properly
assess Plaintiff's residual functional capacitg @ourt exercises itssliretion not to reach
the merits of the third issue in dispute conagy the ALJ’s reliance on the VE’s testimony
about the nature of Plaintiff's past relevavidrk and Plaintiff's acquition of transferable

skills.

The decision whether to remafat further proceedings or order an immediate award
benefits is within the digtt court’s discretion.Harman v. Apfel211 F.3d 1172, 1175-78
(9th Cir. 2000). A district court may remand &raward of benefits veim the following three
conditions are satisfied: “(ihe record has bedully developed and fiher administrative
proceedings would serve useful purpose; (2) the ALJ hagdd to provide legally sufficient

reasons for rejecting evidence, whether claint@stimony or medical opinion; and (3) if th¢

U

improperly discredited evidenegere credited as true, the Alabuld be required to find the
claimant disabled on remandGarrison, 759 F.3d at 1020. Thdird of these conditions
“incorporates . . . a distinct requirement oé ttredit-as-true rule, namely that there are po
outstanding issues that must be resolved befatetermination of digality can be made.”
Id. at 1020, n.26. However, even if thoseeth requirements are met, the Court retains
“flexibility” in determining the appropriateemedy and may remandrfturther proceedings
“when the record as a wholeeates serious doubt as to wiest the claimant is, in fact,
disabled within the meaning t¢iie Social Security Act.”Burrell v. Colvin 775 F.3d 1133,
1141 (9th Cir2014) (quotingGarrison, 759 F.3d at 1021).
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In this case, the Court cartrgay that further administige proceedings would serve
no useful purpose and, if the improperly diskited evidence were edited as true, the ALJ
would be required to find Plaiiff disabled on remandSee Garrison759 F.3d at 1020. This
case, then, is not the “rare exception” in whiah¢hedit as true rule shld be applied and the
matter remanded for the calcutatiand award of benefitsSee Leon v. BerryhjlB74 F.3d
1130, 1133 (9th Cir. Z¥). Therefore, the Court renmws for further consideration.

In particular, one issue that warrant®sgr inspection on remand is whether t
evidence shows that, due to the combination of Plaintiff's wgek experience, and severy
and medically determinable impaients, there was ever a conius period of at least 12
months or more during the relevant timeframben Plaintiff was unable to engage i
substantial gainful activity, “gridetl out,” and/or was functiongllimited to light or sedentary
work. Due to the overlapping periods of injusyrgery, post-operative recovery, and medig
improvement concerning different medically detenable impairments, the ALJ may benef

from the testimony of a medical expa making this assessment.

CONCLUSION

For the reasons stated aboVT IS ORDERED that the decision of the Commission
is REVERSED, and this case is REMANDEDtt® Commissioner for further proceeding
consistent with this memorandum of decision.
\\

\\
\\
\\
\\
\\
\\

26

e

3%

al

—

er

S




© 00 N o 0o A~ W N PP

N NN NN DNNNDNRRRRRRER R R RB R
0o N o o0 A W N P O O 00O N O O B W N P+ O

IT IS FURTHER ORDERED thathe Clerk of the Court sitl serve copies of this

Memorandum Opinion and Order and the Judgrarrmounsel for plainti and for defendant.

LET JUDGMENT BE ENERED ACCORDINGLY.

DATE: August 5, 2020

a{j KAREN L.*$TEVENSON
UNITED STATES MAGISTRATE JUDGE
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